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® (1840)
[English]

The Joint Chair (Mr. Matthew Green (Hamilton Centre,
NDP)): Good evening. I would like to call this meeting to order.

Welcome to meeting number three of the Special Joint Commit-
tee on the Declaration of Emergency, created pursuant to the order
of the House of March 2, 2022, and of the Senate on March 3,
2022.

Today's meeting is taking place in a hybrid format, pursuant to
the House order of November 25, 2021.

I would like to remind all those present in the room to please fol-
low the recommendations of the public health authorities, as well as
the directives of the Board of Internal Economy, to maintain health
and safety.

Should any technical issues arise, please advise me, as we may
need to suspend for a few minutes to ensure that all members are
able to participate fully.

Witnesses should also be aware that translation is available
through the globe icon at the bottom of their screen or through the
earpieces that are provided here in the room.

Before I turn it over for the first round of opening remarks, I
would like to offer, for the benefit of the witnesses, that each time
allocation to the members of this committee is strictly timed. It may
be the case that from time to time, a member may intervene in order
to request that they move on to their next question. Please know
that this interruption is merely meant to protect their available time
in order that they may gain insights they require for the purpose of
the study. Should you not have the appropriate time to respond in
full, T invite you to provide any supplementary remarks to the com-
mittee in writing.

To the members of this committee, this is a gentle reminder to
place all questions through the chair, so as not to engage in any de-
bate directly with the witnesses.

With that being said, I would like to welcome our first witnesses
this evening.

From the Senate, we have Mr. Philippe Hallée, Law Clerk and
Parliamentary Counsel; and from the House of Commons, we have
Mr. Philippe Dufresne, Law Clerk and Parliamentary Counsel.

You will each have five minutes for your opening remarks.

Mr. Hallée, the floor is yours.

Mr. Philippe Hallée (Law Clerk and Parliamentary Counsel,
Senate): Thank you, Mr. Chair.

[Translation]

Honourable senators, members of the House, I am pleased to be
here this evening to support the work of the Special Joint Commit-
tee on the Declaration of Emergency, in the aftermath of the motion
adopted on March 24. I hope to be able to answer your questions
about the committee's mandate and the scope of its work.

As you know, on February 14, the Governor in Council declared
that a public order emergency existed across Canada and necessitat-
ed the taking of special temporary measures. This declaration was
subsequently revoked nine days later, on February 23.

Like other federal statutes, the Emergencies Act provides an ex-
plicit role for Parliament in its administration,. This role is de-
scribed in Part VI of the act, entitled “Parliamentary Supervision”.
Subsection 62(1), under the heading “Parliamentary Review Com-
mittee”, specifically provides that “the exercise of powers and the
performance of duties and functions pursuant to a declaration of
emergency shall be reviewed by a committee of both Houses of
Parliament designated or established for that purpose”. The motion
to establish this committee, passed by the House of Commons on
March 2 and the Senate on March 3, uses essentially the same
wording as the act: your committee was established to examine “the
exercise of powers and the performance of duties and functions
pursuant to a declaration of emergency”, which has since been re-
voked.

Section 62 provides a number of details relating to the commit-
tee's role. However, as the motion establishing your committee
passed after the declaration of emergency had been revoked, some
parts of that section are no longer relevant to your work. For in-
stance, no orders or regulations will be referred to you for revoca-
tion or amendment. Your committee will therefore focus on review-
ing the government’s exercise of its powers during the state of
emergency.

As some members of this committee have already noted, the
wording of the act is quite broad. What needs to be determined is
its scope, in practice. Neither the motion establishing the commit-
tee, nor the act itself, provide any further clarification of what is
meant by “review”. Nor do they contain any guidelines or limita-
tions as to the kind of information the committee must or must not
consider or the kinds of inquiries it may or may not conduct in its
review.
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[English]

Were this simply a matter of statutory interpretation, I would
suggest that the committee's role is to examine how any powers,
duties or functions assigned during the emergency were exercised.
The powers of the committee as set out in subsection 62(5) to re-
voke or amend an order or regulation tend to support a mandate that
is focused on how the powers, duties or functions assigned during
an emergency were exercised. This would include their conformity
with the Charter of Rights and Freedoms and international human
rights instruments, which are referenced in the act's preamble.

In addition, I would note the different language used in the act in
sections 62 and 63. The former describes the work of this commit-
tee, and the latter describes the inquiry that the executive is obliged
to convene into the circumstances that led to the declaration being
issued. In section 63 the inquiry is explicitly required to examine
the circumstances that led to a declaration of emergency. Section
62, by contrast, makes no mention of those circumstances.

As I mentioned, however, the committee's mandate is not simply
a matter of statutory interpretation. One must always keep in mind
the role of parliamentary privilege when considering committees
and their work. Parliamentary privilege is a fundamental tenet of
Canadian constitutional law, as you well know. It constitutes the
sum of rights that the House of Commons, the Senate and their
members possess, without which they could not discharge their
functions. One such right is the right of each House of Parliament
to regulate its own internal affairs without outside interference.
This right is extended to committees, including joint committees
like this one.

Accordingly, this committee is master of its own affairs, subject
to any direction from the House and the Senate. It can determine
what information may or may not be relevant and necessary to the
task it has been assigned, and it can determine whether a given line
of inquiry is or is not within the scope of its mandate. In other
words, the committee is within its rights to determine, on its own,
whether any given line of inquiry or piece of information is rele-
vant and necessary to its work.

I thank you for your time. I'm looking forward to taking your
questions.

The Joint Chair (Mr. Matthew Green): Mr. Dufresne, the floor
iS now yours.

[Translation]

Mr. Philippe Dufresne (Law Clerk and Parliamentary Coun-
sel, House of Commons): Thank you, Mr. Chair.

Members of the committee, thank you for your invitation to ap-
pear today. I am pleased to be here along with my colleague, the
law clerk and parliamentary counsel of the Senate, to discuss the
scope of the mandate of the committee and address any questions
that the committee may have.

As the law clerk and parliamentary counsel of the House of
Commons, I am the chief legal officer of the House and my office
provides comprehensive legal and legislative services to the Speak-
er, the Board of Internal Economy, the House, its committees,
members of Parliament and the House Administration.

As counsel to the House, its committees and members, my staff
and I serve the interests of the Legislative Branch, and provide sim-
ilar types of legal and legislative services to the House as the De-
partment of Justice provides to the government.

I hope that my remarks and my answers today will assist the
committee in its important study.

[English]

The Emergencies Act authorizes the Governor in Council to take
special temporary measures that may not be appropriate in normal
times in order to secure the safety and security of the individual and
to preserve the sovereignty, security and territorial integrity of the
state during a national emergency. The act expressly provides that
the taking of these measures by the Governor in Council is subject
to parliamentary supervision and to the Canadian Charter of Rights
and Freedoms and the Canadian Bill of Rights.

With respect to parliamentary supervision, the act contemplates
that both Houses play an important role in the review of govern-
ment action pursuant to the act. Shortly after a declaration of emer-
gency is issued, both Houses of Parliament are to be called upon to
confirm the declaration of emergency. Any continuation of a decla-
ration of emergency must be confirmed by both Houses of Parlia-
ment. A declaration of emergency may always be revoked by either
House. Published orders and regulations made under the act can al-
so be revoked or modified with the agreement of both Houses.

® (1845)

[Translation]

Importantly, the act provides for the creation, by both Houses, of
this committee, as the Parliamentary Review Committee, with the
mandate to review “the exercise of powers and the performance of
duties and functions pursuant to a declaration of emergency”. The
act mandates the committee to table certain reports before both
Houses, and provides that the committee may also revoke or amend
any unpublished order or regulation within 30 days of their referral.

While the act itself sets out certain features of the committee and
the process in both chambers for the confirmation of a declaration
of emergency and its continuation or revocation, the interpretation
and application of these provisions are to be made by Parliament
and not the courts, as these matters of parliamentary procedure fall
under parliamentary privilege. This was demonstrated in the House
of Commons on February 17, 2022, when the Speaker of the House
rendered a ruling on the meaning of the expression “debated with-
out interruption” found in subsection 58(6) of the act.

[English]

I understand that questions have been raised with respect to the
mandate of this committee, and how it compares to that of the in-
quiry that the Governor in Council shall cause to be held “into the
circumstances that led to the declaration being issued and the mea-
sures taken for dealing with the emergency” pursuant to subsection
63(1) of the act.
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The act requires that the inquiry be caused to be held within 60
days after the revocation of the declaration and that its report be
laid before each House of Parliament within 360 days after the re-
vocation of the declaration. As the inquiry made by the Governor in
Council falls under the responsibility of the executive branch, the
committee may wish to hear from counsel from the Department of
Justice with respect to their interpretation of its mandate. From my
perspective, it would cover both the issuance of the declaration and
the measures taken to deal with it.

With respect to this committee, its mandate—which derives from
the orders of reference of both Houses and the Emergencies Act—
is “to review the exercise of powers and the performance of duties
and functions pursuant to the declaration of emergency that was in
effect from Monday, February 14, 2022, to Wednesday, February
23,2022”.

[Translation]

Pursuant to subparagraph (m)(ii) of the House order, the commit-
tee may “report to the Houses from time to time, including pursuant
to subsection 62(6) of the act,” which provides for a report “at least
once every sixty days while the declaration of emergency is in ef-
fect” and “within seven sitting days after” the revocation of the
declaration, which was done on Tuesday, March 22, 2022.

In my view, the committee clearly has the authority to review the
exercise of powers and the performance of duties and functions
pursuant to the declaration, which includes the making of the Emer-
gency Measures Regulations and the Emergency Economic Mea-
sures Order by the Governor in Council, as well as the performance
of duties and functions that the regulations and orders authorized.

[English]

While the mandate of the committee does not explicitly include
“the circumstances that led to the declaration being issued”, it will
be for this committee to determine whether and to what extent a
consideration of such circumstances would be relevant and neces-
sary to its review of the exercise of powers, and the performance of
duties and functions that took place pursuant to the declaration.

While the committee may be able to deal with certain matters in
a more specific manner, other matters may require a consideration
of the broader context. The key question for this committee, in my
view, would be whether the information is necessary to the commit-
tee to fulfill its mandate pursuant to the House's order and the act.

[Translation]

With that, I would be pleased to answer any questions.
[English)

The Joint Chair (Mr. Matthew Green): Thank you, both. We
will now proceed to our rounds of questioning.

Mr. Motz, the floor is yours.

Mr. Glen Motz (Medicine Hat—Cardston—Warner, CPC):
Thank you, Chair, and thank you both very much for being here
and providing us that overview.

Mr. Dufresne, we normally speak of committees being the mas-
ters of their own proceedings, as long as they act within the scope
and the mandates provided by the House.

In striking this committee, did either house impose any limita-
tions on the scope of our work, or did they simply recycle the
words from the Emergencies Act, that “The exercise of powers and
the performance of duties and functions pursuant to a declaration of
emergency shall be reviewed”?

Mr. Philippe Dufresne: Those are the words used in the House's
order. I understand it's the same for the Senate's order. It's “review
the exercise of powers and the performance of duties and functions
pursuant to the declaration of emergency that was in effect from
Monday, February 14, 2022, to Wednesday, February 23, 2022”.

There's a little more specificity to the dates in the House order.

Mr. Glen Motz: What I'm saying, though, is they didn't confine
the mandate; they basically quoted the act.

Would it be fair to say that this committee shares in and enjoys
the House's parliamentary privileges, as has already been men-
tioned by you and Mr. Hallée, to interpret the statutory provision
without any outside interference and to determine the appropriate
scope for its mandate as it sees fit?

That's for both of you gentlemen.

Mr. Philippe Dufresne: I would say that it is for this committee
to interpret the scope of its mandate in light of the House's order
and in light of the language in the act. Ultimately, it would be for
the houses if there are any issues raised about that.

We have seen certain instances where concerns were raised fol-
lowing committee reports, when it was argued in the House that a
committee had gone beyond its mandate. However, it's not some-
thing that would be for the courts. It would be for the committee
and the houses.

® (1850)
Mr. Glen Motz: Thank you.

I have one more question. The House of Commons has a well-
recognized role as being the grand inquest of the nation. Would it
not, therefore, behoove us as a committee mandated by that House
to take a broad and very generous interpretation of our review man-
date in order to adequately discharge our responsibilities to Canadi-
ans to hold their government to account?

That's for both of you.

Mr. Philippe Dufresne: In terms of “the grand inquest of the na-
tion”, that has certainly been cited and included by the Supreme
Court of Canada in recognition of the important work of the House
and committees in holding the government to account and being
able to do its work. The House itself, though, has said in Speaker's
rulings that it is important for committees to look to the ambit and
the mandate that has been given to them by the House, so it's up to
the committee, and ultimately the House, to make those determina-
tions and to do what they can so that they can get to their mandate
and fulfill their mission.

Mr. Glen Motz: Fair enough, but as we've seen in the order by
the House, it does not limit that scope. It just basically repeats the
Emergencies Act in section 62 as being “the exercise of powers”
and “the performance of duties”, and that's what it's the responsibil-
ity of the committee to review.
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To ask again, in order to do that and to do that appropriately, to
make sure this committee understands that the discharge of its re-
sponsibilities is not just to the House, but to the nation and to Cana-
dians who are watching this, and it's a matter of having full trans-
parency and full accountability for the actions of government, for
the actions of the House, would it not then seem reasonable that we
would take a very broad approach to a scope and mandate to ensure
that there was nothing left out, to ensure that no questions were
unanswered?

The Joint Chair (Mr. Matthew Green): Thank you. Unfortu-
nately, time does go by. Four minutes go by quickly. This time is a
little shorter than some of our House committees, so as was refer-
enced earlier on, if there's an opportunity for supplementary infor-
mation to be provided in writing as it relates to the questions from
Mr. Motz, I would encourage the witnesses to give it contemplation
and provide it to this committee accordingly.

We will now turn to Mr. Naqvi for his four minutes.

Mr. Yasir Naqvi (Ottawa Centre, Lib.): Thank you very much,
Chair.

I want to thank both witnesses for being here today and assisting
us in understanding the scope of this committee and the manner in
which the act is laid out.

I'll ask this question of either one of you.

When we look at section 62, we see language that talks about
“exercise of powers and the performance of duties and functions
pursuant to a declaration of emergency shall be reviewed....”

In your view, is that a more contemporaneous review of the pow-
ers that were invoked as a result of the Emergencies Act?

Mr. Philippe Hallée: It is really an appreciation of the whole
context that is needed for the.... I mean, the context is really the ex-
ercise of the powers that have been granted to the government for
this purpose, so it is indeed an appreciation of the whole context. |
would say the contemporaneous.... I'm not very clear.

It is essentially an appreciation of the whole context, including
what has led to the adoption of the measures, but it's focused only
on the exercise of the power and how. As I was mentioning in my
notes, it's really about how this power, those powers, have been ex-
ercised.

® (1855)
Mr. Yasir Naqvi: Mr. Hallée, when you talk about how those
powers are exercised, am I to understand that it's more an oversight

function in the manner in which those powers are being exercised
or have been exercised?

Mr. Philippe Hallée: If I understand your question, I think it's
how they have been exercised, indeed, especially given that the
declaration has been repealed now—

Mr. Yasir Naqvi: Yes, and I am talking the more general statuto-
ry.... Even if that were not the case, if this order were still in place
and we were sitting right now, we would have been performing per-
haps an oversight function on how those powers were being exer-
cised as they were being exercised. Am I correct in that interpreta-
tion?

Mr. Philippe Hallée: You're right.

Mr. Yasir Naqvi: When you juxtapose the language in section
63, it says very distinctly “cause an inquiry to be held into the cir-
cumstances that led to the declaration being issued”.

Is it correct to assume that it's being looked at more from a
retroactive perspective as to what were the circumstances that
caused the government to invoke the Emergencies Act?

Mr. Philippe Dufresne: I can perhaps speak to this, Mr. Naqvi,
in the sense that, as I said in my opening remarks, if we look at the
language for the inquiry, there are certainly the two elements. One
is the circumstances that led to it, which is retrospective and, sec-
ond is the measures that were taken. There are those two elements
in terms of the inquiry.

In terms of this committee, the language used is “the exercise of
powers and the performance of duties and functions pursuant to the
declaration”. That's the starting point for this committee.

To what extent additional context—including the circumstances
that existed—is necessary and useful in assessing how the powers
were used is for this committee to determine.

The Joint Chair (Mr. Matthew Green): Thank you very much.
As mentioned, four minutes goes by very quickly.

We will now move on to Mr. Fortin for his round of questions.

If it's helpful for the members of this committee, I'm happy to put
up one finger for one minute remaining, so you get a sense of how
quickly that round goes by.

Mr. Fortin, the floor is yours, before we get into any other points
of order.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin (Riviére-du-Nord,
BQ)): Thank you, Mr. Chair.

Mr. Dufresne and Mr. Hallée, thank you for being here. Your in-
sight will certainly be invaluable to us in the work we're doing.

I'd like to go over some specifics with you.

In your opening remarks, you talked about the fact that the Cana-
dian Charter of Rights and Freedoms continued to apply after the
Emergencies Act was invoked. That wasn't the case in the context
of the previous act—the War Measures Act—since at the time there
simply wasn't a charter, as we know. Now that there is a charter, it
applies.

Does the application of the Canadian Charter of Rights and Free-
doms need to be taken into consideration when we interpret, for in-
stance, the limits of our mandate? Our mandate includes reviewing
the exercise of powers and performance of duties and functions set
out in the act. Don't we also have a duty to look at whether the ex-
ercise of those powers is consistent with the charter?

Mr. Philippe Hallée: That is indeed my understanding. Among
other things, the role of the committee is precisely to look at
whether the exercise of powers that were put into place is consis-
tent with the charter and other instruments.

The Joint Co-Chair (Mr. Rhéal Fortin): I'd like to ask you a
second question.
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I understand that based on how the act is divided, sections 62
and 63 deal with two different types of inquiries. On the one hand,
section 62 deals with the review of “[t]he exercise of powers and
the performance of duties and functions pursuant to a declaration of
emergency”, which is what our committee is concerned with. On
the other hand, section 63 refers to “an inquiry to be held into the
circumstances that led to the declaration being issued”.

Do the review and the inquiry occur in silos, each one automati-
cally excluding the other? For example, when the Governor in
Council conducts the inquiry into the circumstances, will they be
barred from determining that there should have been seizures, or
that tow trucks should have been hired to clear the trucks from
Wellington Street, in Ottawa, but that it was impossible to do that?
Will all of that be excluded from the Governor in Council's work?
And on the other hand, is it out of the question for us, in our review,
to look at the circumstances that led to the exercise of these pow-
ers?

® (1900)

Mr. Philippe Dufresne: I would say that the work doesn't neces-
sarily have to occur in silos, to use your expression.

The committee and the Governor in Council will have to do their
jobs. They both have a mandate, and they'll have to determine the
scope of their mandates, the work that needs to be done and the in-
formation that needs to be gathered, and then focus on that. Obvi-
ously, if we see that some of the work is being duplicated, then the
committee and Governor in Council would be free to make adjust-
ments. Having said that, they each have their own mandate and can
conduct their inquiry as long as the scope of that mandate is re-
spected.

The Joint Co-Chair (Mr. Rhéal Fortin): Mr. Dufresne, I will
give an example to confirm that [ understand your answer.

If a witness appears before the committee and we need clarifica-
tion of some of their answers, and that leads us to look into some
things that might be considered part of the circumstances having
led to the declaration being issued, will we not be permitted to ask
those questions? Will this instead be handled on a case-by-case ba-
sis?

As you said at the outset, we're not working in silos, so we have
no formal limitations on addressing issues that fall under either
mandate, right?

[English]

The Joint Chair (Mr. Matthew Green): Mr. Fortin, thank you
very much.

Of course, with any questions that are left unanswered....

We find ourselves in an interesting place. I'll just let the members
know that, based on what we've passed, we'll actually fall a bit
short, so we will have some time in additional rounds. Also, as has
been suggested, there is the opportunity for the witnesses to pro-
vide, in reflection of this meeting, fuller answers to the best of their
ability. We want to have a scenario in which we have as much in-
formation as possible to help guide the scope.

With that being said, we will go on to the next round, which is
mine.

I am looking to my co-chairs. I am happy to pass the chair over,
if that's....

Mr. Glen Motz: I'll time it for you, Matthew.

The Joint Chair (Mr. Matthew Green): Yes, I bet you will,
Glen, with a 60-second clock.

I have a clock here. Feel free to match yours to mine, and we'll
take it from here. That being said, the clock has begun.

Mr. Dufresne, in your remarks you talked about legislative inter-
pretation. I think you referenced the Supreme Court. My remarks
reflected on a similar principle, that if legislation was “ambigu-
ous”—and in fact, I said it so many times that I couldn't even pro-
nounce the word correctly—we ought to have a liberal interpreta-
tion of it.

Would both of you care to comment on what I think is an impor-
tant principle of law that we're wrestling with right now, since we
have before us legislation that provides some ambiguity?

Mr. Philippe Dufresne: When we talk generally in terms of
large and liberal interpretation—and we talk about that sometimes
in the human rights context and in other contexts— we talk about
what is the purpose and what is the interpretation that is going to
support the ultimate purpose of the legislation.

As the Speaker of the House pointed to in his ruling on the inter-
pretation of uninterrupted debate, I would point to the modern rule
or principle of interpretation, that

The words of an Act are to be read in their entire context and in their grammati-
cal and ordinary sense harmoniously with the scheme of the Act, the object of
the Act, and the intention of Parliament.

Those are all the things you look to, including—as was stated—
the purpose of this legislation.

We know this legislation has a number of purposes, but one of
them is parliamentary supervision and one is compliance with the
charter and other instruments.

The Joint Chair (Mr. Matthew Green): Mr. Hallée, is there
anything you'd like to add to that?

Mr. Philippe Hallée: No. I agree.

The Joint Chair (Mr. Matthew Green): With that being said,
then, would it not be a logical conclusion that, given that the orders
of this committee were presented and passed by the House after the
conclusion of the Emergencies Act, we would be provided with the
avenue via which a liberal and broad interpretation would allow for
us to contemplate the preconditions leading up to the use of these
powers in order to gain a kind of social and political context, given
that we will likely be the only parliamentary intervention reflecting
on this particular order?

Mr. Philippe Dufresne: What I'd say is that the anchor for the
committee's work is going to be the language of the order and the
language of section 62, so

The exercise of powers and the performance of duties and functions....
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Some of them you may be able to do in complete isolation; many
you may not. You may find that you need to understand and have
information on the context and the circumstances that led to the ex-
ercise of those powers. Those are the types of questions you'll be
dealing with.

® (1905)

The Joint Chair (Mr. Matthew Green): You referenced this be-
ing a starting point. In your contemplation of that phrase, what
would that leave us open to in terms of our ability to adequately
deal with the information at hand?

Mr. Philippe Dufresne: Are we talking about the exercise of
powers and the performance of duties and functions? We mention
the regulation. We mention the order. Then, to what extent will this
committee feel that it needs to understand the broader scope of the
circumstances in which those powers were exercised to assess the
manner in which they were exercised?

The Joint Chair (Mr. Matthew Green): Mr. Dufresne, in clos-
ing, with 45 seconds left, how would you care to comment on pro-
portionality? In order for the public to look at and reflect on what
the government constituted over the course of the order, would it
not make sense that proportionality would have to be contemplated
through the preconditions leading up to the invocation of the act?

Mr. Philippe Dufresne: When we review the exercise of powers
in the performance of duties, some of the questions will be what
those powers were, what they were for, what the situation in which
they were utilized was, and what the outcome was.

The Joint Chair (Mr. Matthew Green): Thank you very much.
I have eight seconds to go. I will call that a wrap.

I will hand the floor over to Senator Boniface for her interven-
tion.

The Joint Chair (Hon. Gwen Boniface (Senator, Ontario,
ISG)): Thank you both very much for being here. It's really impor-
tant in terms of clarifying how the act is interpreted.

Many of the questions I had in mind have been covered, but per-
haps you can tell me a bit more about section 63, to do with the in-
quiry, because, as you said in your response to Mr. Fortin, they're
not silos.

I know you can't speculate, but what would be the normal pro-
cess of naming a commissioner to head the inquiry and so on?
Would there normally be further information provided within that
edict that would lay it out, or would the commissioner be in the
same position we are, relying on a section in the act?

Mr. Philippe Dufresne: I'd hesitate to go too far in that direc-
tion, because this is really for the executive to assess, and for coun-
sel from the Department of Justice. There's no prescription in this
act, other than talking about causing a review, so is it going to be
one under the Inquiries Act? If so, there are powers that flow from
that, and there's a structure. Is it going to be something else? I don't
know, so I wouldn't go further.

The Joint Chair (Hon. Gwen Boniface): For clarity, then, in
the Inquiries Act, there will be certain specifics laid out that would
guide the commissioner of the inquiry, or whatever title is provided.

Mr. Philippe Dufresne: It would provide the inquiry with some
powers for subpoena and so on that it would be able to use.

The Joint Chair (Hon. Gwen Boniface): If you look at the two
sections, as you indicate, would it then be wise for this committee
to start with going to the core of section 62, as you say, the “du-
ties”, the “powers”, and looking at that, in order to not go back to
the House and find out that we've gone way outside of our scope?
It's to focus on those, and then, as we work along, determine—to
Mr. Fortin's point—that if you have certain information and you
need the information in that regard to understand that piece, then
you would do it then.

Mr. Philippe Dufresne: I think both of us have said here today
that the focus on the regulation, on the order that was adopted, and
how it was exercised and used, seems to be squarely within the lan-
guage of the order and the language of section 62. Then, going be-
yond that, looking at the circumstances and perhaps what led to
that, may still be within the ambit. However, if your starting point
is the regulation—what it is, what it does, etc.—then it seems that
you would be starting from the core of that mandate.

The Joint Chair (Hon. Gwen Boniface): Okay. That's good
enough for me.

Thank you, Mr. Chair.

The Joint Chair (Mr. Matthew Green): Thank you very much.

We now have Mr. Carignan.
[Translation]

Hon. Claude Carignan (Senator, Quebec (Mille Isles), C):
Thank you, Mr. Chair.

I've read the documents, listened to Mr. Fortin's question and
heard your response, Mr. Dufresne. Just to make sure I understand,
I'm going to rephrase what was said and you can tell me if it sums
up your thinking.

Basically, you're saying that the Governor in Council must inves-
tigate the circumstances that led to the declaration, but that doesn't
mean the committee can't hear evidence related to the circum-
stances to give itself more context and carry out its review of the
exercise of powers. We can consider the circumstances, can't we?

® (1910)
Mr. Philippe Dufresne: Yes.

Hon. Claude Carignan: All right. I think that sums it up nicely.
Thank you.

I have a second point.
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We have a mandate to review the exercise of powers. There are
many ways to do that. We can ask whether powers were exercised
unreasonably or for inappropriate purposes, for example. I also un-
derstand that in reviewing the exercise of powers, we can look into
the legal basis for taking on those powers. Take the freezing of
bank accounts, for instance. We can look into what the legal basis
was for those powers, because we do have the incidental authority
to go and check whether or not the legal authority was there to ex-
ercise those types of powers. We're free to do that as part of our re-
view of the exercise of powers, right?

Mr. Philippe Dufresne: I would say that the committee doesn't
have the same role as a court of law would have dealing with these
types of issues.

Hon. Claude Carignan: We still need to review those powers to
determine if they were appropriate or not. If the powers were taken
on illegally, that may mean they were exercised inappropriately.

Mr. Philippe Dufresne: That will definitely be part of how you
interpret your mandate. You will be able to ponder these questions,
that is, try to determine whether the powers were exercised appro-
priately, the situation in which the powers were taken on and
whether it had been anticipated, while also keeping in mind the sep-
arate roles played by the committee and the courts.

Hon. Claude Carignan: However, determining the legal basis
for the exercise of powers is part of reviewing the exercise of those
powers, is it not? In other words, the authority to take on the pow-
ers and the manner in which the powers are exercised are part and
parcel of the exercise of powers.

Mr. Philippe Dufresne: I think that's part of what led to this reg-
ulation being adopted, actually.

Hon. Claude Carignan: Okay. We're on the same page.

Thank you.
[English]
The Joint Chair (Mr. Matthew Green): Thank you very much.

We will now go on to Senator Harder.

Hon. Peter Harder (Senator, Ontario, PSG): Thank you very
much, Chair.

I'm going to be on the same theme. It seems to me that you've
given us good advice with respect to starting our consideration of
scope with section 62. Your question of “how”, I think, is very rele-
vant to us.

You've also opened up the door to “how plus”, in the sense of
privilege and how the deliberations of the committee need to be in-
formed by the preinvocation of the emergency in the context of
what we were dealing with at the time.

Is that a correct interpretation? In other words, we should start
with the “how” in the period of exercising the responsibilities, and
only revert to earlier in the context of particular testimony or a par-
ticular issue emerging.

Mr. Philippe Hallée: I think that would be a good interpretation
of the mandate. Indeed, it is to really look at the use of the power
and how it has been used. Has it been used in proportionality? Has
it been used abusively in the context that it was meant to address?

To have a better sense of the use of those tools, of course, indeed,
looking into the broader context is sometimes essential. However,
the main focus of the committee, as I understand it, is really to look
into how it has been exercised.

Hon. Peter Harder: In that look back for context, I presume it's
not to determine whether the House of Commons was correct in in-
voking the Emergencies Act.

Mr. Philippe Dufresne: I think you mean to say “whether the
government was correct”.

Hon. Peter Harder: Yes, the government, but the House of
Commons invoked it.

Mr. Philippe Dufresne: If we look at the inquiry's role, the cir-
cumstances and so on, if we look at this committee, we are focusing
on the powers and the performance of duties and functions that
took place. In the House's order, we're talking about during the dec-
laration, when it was in effect.

Hon. Peter Harder: Yes. I think that's a very important point
and one where section 63 is much broader in scope and in timeline
for consideration.

In fact, concerning my final question, a close reading of the act
would suggest that the parliamentary review committee would be

functus with the revocation of the act.

Now, I know the mandate of this committee from the Senate and
the House is otherwise, but the act itself would suggest that the re-
view committee ceases its work with the revocation.

® (1915)

Mr. Philippe Hallée: Not quite. I think there is still a role, as I
mentioned in my comments. There is a portion of the function of
the mandate in section 62 that is not applicable anymore. You
would not be provided with regulations to consider whether they
should be repealed.

However, to look into whether those regulations that were in
place, the instruments that were taken, were used effectively and
reasonably in the context is still something that this committee can
look into and report to both Houses.

Hon. Peter Harder: Thank you.

The Joint Chair (Mr. Matthew Green): Given the expediency
of our friends from the Senate, we've actually reclaimed some time.
I would like to put to members of this committee that we are run-
ning ahead of schedule and I would present perhaps two options—

My apologies. Thank you. I will now recognize Senator White,
who can redeem the 11 seconds from Senator Harder, if he so
chooses.

Hon. Vernon White (Senator, Ontario, CSG): Thank you very
much, Mr. Chair. It's truly appreciated.

I feel like the “beating of the dead horse” person here, because I
think we've gone through the same discussion, but it seems to me
that section 62 is extremely prescriptive, and that's where we come
in.
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The inquiry, under section 63, has much more latitude for growth
and can expand the role based on what the inquiry hears. Is that re-
ally what we're talking about here?

Mr. Philippe Dufresne: What we've been discussing is that the
inquiry has a twofold element to its mandate in terms of the act: the
circumstances that led to the declaration being issued, and the mea-
sures taken for dealing with it.

In terms of this committee, it is talking about exercise of powers,
performance of duties and function pursuant to a declaration, and
that this committee has certain powers, in particular when it's in ef-
fect. However, I think we have both said that if the committee feels
that it needs to consider the context in order to do its work, then
that falls within its mandate.

Hon. Vernon White: Understanding that we may wish some in-
formation to assist us, we're still limited back to those guardrails
under section 62, regardless of what we want. This isn't about our
wants, right? At the end of the day, we still are limited back to the
guardrail of section 62.

I might not like how it reads, but it is pretty clear to me that
we're back in the same room.

Mr. Philippe Dufresne: You would have to fit yourself into the
language of the orders of the Houses, which talk about “exercise of
powers” and “performance of duties and functions” pursuant to the
declaration.

Hon. Vernon White: Thank you very much, Mr. Chair.

The Joint Chair (Mr. Matthew Green): The rounds have now
gone a little more quickly than anticipated. When we first contem-
plated our routine motions, we understood our meetings would be
held to two hours. We now are in a three-hour meeting.

The two choices that I would like to put to the committee are to
either add more time to the second round or to take the order and
provide a fullness of four minutes per person.

Mr. Arif Virani (Parkdale—High Park, Lib.): Add more time
to the second round.

The Joint Chair (Mr. Matthew Green): Are you saying to add
more time to the second round?

So that we're clear, you would still be the speaker for that slot.

Mr. Fortin, please go ahead.
[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): If I may, Mr. Chair, I'd
like to make a suggestion.

Since the time isn't divided the same way among the members in
the second round of questions, I don't think it would be a good idea
to simply add time to the second round, because that might put
some of us at a disadvantage.

We could do another round with the same time distribution as the
second round and then go back to the time distribution we used in
the first round.

Anyway, it's not like we're doing an investigation and we have
specific things to learn from witnesses. We're all here to learn more.
I'm equally interested in the answers that Ms. Bendayan,

Mr. Brock, Mr. Motz or Mr. Carignan will receive. We want to hear
from the experts we invited to appear.

I therefore recommend that we do another round with the same
time distribution we used in the second round. Then, if we still have
questions, we can do another round with time distributed as it was
in the first round.

[English]

The Joint Chair (Mr. Matthew Green): The second round will
have the Conservatives at three minutes, the Liberals at three min-
utes, the two-minute rounds for the remainder, and then we'll de-
cide after that. Is that the wish of the committee?

Some hon. members: Agreed.

The Joint Chair (Mr. Matthew Green): Okay. We will carry on
as planned, and we will go to Mr. Brock, for three minutes.

® (1920

Mr. Larry Brock (Brantford—Brant, CPC): Thank you, Mr.
Chair, and thank you, gentlemen, for your attendance today, and
providing us with some much-needed clarity and some direction.
We really appreciate your legal experience and interpretation of this
statute, which has more questions, ultimately, than clarity.

With the time that [ have, I want to get to very specific points. I'll
open it up to both of you to answer. If one of you wants to take the
lead, that's fine.

Would you agree with me that the Emergencies Act sets out par-
ticular thresholds that must be met before the Governor in Council
may proclaim a public order emergency?

Mr. Philippe Dufresne: There are definitions and requirements
in the act, so I would agree with that.

Mr. Larry Brock: Would you also then agree with me that if
those legal thresholds were not actually satisfied, the Liberal cabi-
net's subsequent exercise of powers and performance of duties and
functions, or, put another way, the legislative authority delegated by
Parliament to adopt sweeping and powerful regulations, flowing
from the emergency proclamation, was, in lawyers' parlance, void
ab initio, or, put plainly, null and void?

Mr. Philippe Dufresne: You're describing a situation of a legal
test if it's not met. In the scenario of any piece of legislation, if
there is a requirement to be met, and it's not met, then the statute
has not been complied with.

Mr. Larry Brock: Would you further agree with me, given your
interpretation of the scope of our mandate—ultimately, in my view,
you both reach the same endgame in terms of a very small “1” liber-
al interpretation of the act—that the determination of whether a le-
gal threshold was met, and the circumstances by which that thresh-
old was met, would entirely be within the purview of this commit-
tee?
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Mr. Philippe Dufresne: There is a difference between the role
of this committee, or any committee, and the role of the courts. The
courts will be called upon, in appropriate cases, to make those types
of interpretations in terms of compliance with statutes and legal
consequences.

In this instance, the committee has a mandate to look at the exer-
cise of powers and functions, so in the context of this mandate, if
the committee looks at the criteria, with respect to the orders and
the regulations and so on, that's something that would seem to be
within the mandate or the ambit of the review, but it would be dis-
tinct from the role of a court of law, which would make a finding of
legal—

The Joint Chair (Mr. Matthew Green): Thank you, Mr.
Dufresne.

I'm sorry, but you're out of time. You'll be able to reclaim it, I'm
sure, in the next round.

We will now go to Mr. Virani.

Mr. Arif Virani: Thank you very much. I'm going to go quickly
here.

Would you agree with me, Mr. Dufresne, that one of the princi-
ples of statutory interpretation is to read it harmoniously, and that
the role of Parliament, which you mentioned in your opening state-
ment, was exercised in section 58, when Parliament had a debate
that was uninterrupted and then cast a vote about the continuance of
the invocation of the declaration?

Mr. Philippe Dufresne: Yes. That was part of the parliamentary
supervision.

Mr. Arif Virani: Once the invocation is made by the Governor
in Council, it is ratified by Parliament, for want of a better phrase.
We then get to a situation, such as in subsection 62(1), where the
exercise of the powers and functions pursuant to that invocation are
the subject of review by the parliamentary committee.

Is that fair?
Mr. Philippe Dufresne: That's the sequence in the process.

Mr. Arif Virani: In Mr. Hallée's submissions, he said that when
you don't have any current or ongoing regulations that are opera-
tive, some of the aspects of the parliamentary review aren't at issue,
such as subsection 62(5) of the statute.

Is that correct, Mr. Hallée?
Mr. Philippe Hallée: Yes.

Mr. Arif Virani: Can you tell me, is it also a fair principle of
statutory interpretation—I believe you may have touched on this,
Mr. Dufresne—to look at the intentions of those who were in Par-
liament at the time of enactment? It's in the same way, sometimes,
you refer to witness testimony or the evidence in Hansard, to ascer-
tain the intentions of the legislators.

Mr. Philippe Dufresne: The intention of Parliament is an ele-
ment that's looked at in statutory interpretation, and courts, from
time to time, will rely on Hansard debates and so on. They do so
with caution, because it's not always easy to identify in one state-
ment of one parliamentarian what the intention of Parliament is, but
courts have done this from time to time.

® (1925)

Mr. Arif Virani: [ want to ask you something about reading a
statute such that it is not just harmonious but prevents possible du-
plication or inconsistency.

Something that's troubling me is this: If you look at section 63, it
talks about this retrospective but also contemporaneous piece, be-
cause it looks at the circumstances of the invocation, as well as the
measures undertaken. Compare that to section 62, which talks
about the measures.

What I'm curious about is, if we open up the section 62 piece—
which this parliamentary review committee is doing—much wider
than it seems to be written, we have the potential to have two si-
multaneous investigations into the same subject matter, which
could render opposite results.

Is that something we should be alive to and trying to avoid?

Mr. Philippe Dufresne: I would say that in looking at Parlia-
ment's intention, you'd look at the act and you'd look at whether
this is an outcome that Parliament would have wanted. Is this some-
thing that leads to a contradiction or something that it seems Parlia-
ment wanted to avoid? You'd have to look at the statute to find that.

Mr. Arif Virani: To clarify, in response to Mr. Brock, you indi-
cated that there are certain legal thresholds and analyses that are
done by court, but we are a committee, not a court.

The Joint Chair (Mr. Matthew Green): That's the round.

We will now go to the two-minute round of the second round.
I'm handing the floor over to Mr. Fortin.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): I only have two min-
utes, so [ will go quickly. I apologize in advance for that.

I want to check one thing with you, Mr. Dufresne and Mr. Hallée.
Section 63 stipulates that “the Governor in Council shall... cause an
inquiry to be held”... Do either of you know who the Governor in
Council could commission to hold the inquiry? Do you have an
opinion on this?

Mr. Philippe Dufresne: As I said earlier, the act does not pre-
scribe a specific mechanism to be used by the Governor in Council.
One possibility would be to use the Inquiries Act, but that's not re-
quired under the Emergencies Act.

The Joint Co-Chair (Mr. Rhéal Fortin): Would you agree that,
under normal circumstances, no one investigates themselves, and
no one chooses the police officer who investigates them either?

By implication, when we say that the Governor in Council,
which is really the government, is having an investigation done, am
I correct in thinking that the investigation should be done by a third
party, that is, someone who has no connection to the Government
of Canada?
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Mr. Philippe Hallée: The very fact that the government is creat-
ing a commission of inquiry proves that it can form bodies to inves-
tigate its own actions and ensure that it's done in a highly indepen-
dent manner. We saw several examples of this not too long ago. As
my colleague Mr. Dufresne said, this mechanism was used under
the Inquiries Act. Other mechanisms have been provided for in a
more specific way. The government always has the option to create
a body to investigate its actions in a transparent manner, according
to well-established rules.

The Joint Co-Chair (Mr. Rhéal Fortin): I had a question in
mind to ask you earlier, but I can't remember it. I have another one
I'd like to discuss with you, but I'm going to need more than 30 sec-
onds. So I will wait.

I really can't recall my question from earlier, so I'll let it go. It's
pretty close to unbearable to have only a few seconds to speak.

Thank you.
[English]

The Joint Chair (Mr. Matthew Green): Thank you very much,
Mr. Fortin. I can certainly appreciate that.

I'll now take my two-minute round. I'll pick up with the line of
questioning from Mr. Fortin, which juxtaposes the inquiry's being a
creature of the executive with the fact that we're a legislative
branch. It's slightly different. I heard that there is a battle of consid-
erations between statutory guardrails and parliamentary privilege.

I'll put the question to Mr. Dufresne. In the battle between statu-
tory guardrails and parliamentary privilege, in your opinion, who
wins?

Mr. Philippe Dufresne: I think it's not necessarily a question of
winning in a sense that it's really who decides. If it's a matter of
parliamentary privilege, the houses decide. So, in this instance it's
for this committee and ultimately both houses to decide their inter-
pretation of those statutory provisions and of the House order.

The Joint Chair (Mr. Matthew Green): Given the descriptions
of the inquiry in terms of who it would be composed of and some
of the reflections around this room, would it be safe to assume that
this potentially could be the only avenue through which the legisla-
tive body can contemplate the invocation of this act, given that the
inquiry would likely be composed of people outside of the parlia-
mentary realm?

Mr. Philippe Dufresne: What I'll say is the Emergencies Act ex-
plicitly contemplates the Governor in Council creating a commis-
sion, an inquiry to look into these matters. That is certainly Parlia-
ment's decision.

This committee exists. It is clearly a parliamentary committee
composed of parliamentarians, and so it's important for this com-
mittee to be able to do its work and to fulfill its important mandate,
and its mandate is found in the orders of the House and in the act.

® (1930)
The Joint Chair (Mr. Matthew Green): Excellent. Thank you
very much.

With that being said, I will now hand the floor over to Senator
Harder for his two-minute round.

Hon. Peter Harder: Thank you very much.

Witnesses, [ want to reference the word “pursuant” under subsec-
tion 62(1). We've all quoted this, “The exercise of powers and the
performance of duties and functions pursuant to a declaration”, and
it suggests a period of time from the declaration going forward dur-
ing the period of time at which the Emergencies Act was invoked,
again understanding that there may be questions that require some
investigation in circumstances before that date in the nature of ask-
ing how.

Would you agree that it would be important for this committee to
adopt terms of reference that made very clear how we were exercis-
ing the scope of our work, so that we didn't run into the debate that
we're having now on a regular basis with individual witnesses, or
indeed the work plan of the committee?

Mr. Philippe Dufresne: I'd hesitate to tell the committee how
best it will be doing this. I think ultimately the question will be the
outcome, what the committee reports on and whether the committee
stays within its mandate, whether it has to be done at the front end
with terms of reference or whether it's done throughout. That would
be for the committee to determine.

Hon. Peter Harder: Thank you.

The Joint Chair (Mr. Matthew Green): We will now move on
to Senator White.

Hon. Vernon White: Thank you very much, and thanks again
for being here.

One of you discussed earlier that really the review into the invo-
cation already began in the House of Commons, with the debate.
It's not really necessarily fair to suggest no parliamentarians were
involved in the debate about why it was invoked—it's already oc-
curred.

Mr. Philippe Dufresne: I would actually say it not only began; it
actually concluded—

Hon. Vernon White: Because it did vote—

Mr. Philippe Dufresne: —and the House did confirm the decla-
ration.

Hon. Vernon White: Thank you. Good.

Mr. Philippe Dufresne: The Senate did not. I think the Senate
interrupted—

Hon. Vernon White: We would have.
Voices: Oh, oh!

A voice: That's for the record.

The Joint Chair (Mr. Matthew Green): We are now back to
the first round of four-minute interventions. I would suggest we
leave it to the parties to decide how they want to split up their time.
If somebody wants to split time or share the clock, they're welcome
to do so.

Keeping the same order, we'll go back to the official opposition
side. Mr. Brock will take his four-minute intervention, starting now.

Mr. Larry Brock: Thank you, Chair.
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With all due respect to my colleagues, some of them may use ar-
guments that a broader mandate in this committee might prejudice
court proceedings and the subsequent inquiry. As witnesses at this
committee will enjoy the same freedom of speech as members of
Parliament, pursuant to the Bill of Rights of 1689, I'd like your le-
gal opinions that evidence given by those witnesses before this
committee could not be used to impeach a witness, or used in any
way before the actual inquiry.

Mr. Philippe Dufresne: That's correct. As a matter of parlia-
mentary privilege, the evidence given before this committee by wit-
nesses is protected and cannot be reviewed in other bodies or in
other courts.

I think what you perhaps are referring to is the issue of “sub ju-
dice” and sometimes the concern of not having discussions in a par-
liamentary body when there are court proceedings or other proceed-
ings. That is also an element of consideration.

Mr. Larry Brock: Mr. Hallée, do you agree with that approach?
Mr. Philippe Hallée: Yes.
Mr. Larry Brock: Thank you.

In terms of advancing the argument for a broader approach by
this committee to look at a number of circumstances that led up to
the invocation of the act, do you also agree that it would be prudent
to provide a fulsome report to the House, since members didn't
have the privilege of attending committee, to include evidence re-
lied upon, decisions made, the constitutionality and the actions tak-
en by the government?

® (1935)

Mr. Philippe Hallée: The mandate of the committee is narrower
than that, as we've mentioned. It is up to this committee to decide
how much it wants to have in the report, but, as Philippe mentioned
earlier, if it really goes way over the mandate, it's possible for the
House or the Senate to intervene and basically raise comments
about the fact the report goes beyond the order and the act in this
case. However, as we said, the committee has the freedom to report
on whatever it wants in this case.

Mr. Larry Brock: We discussed a possible mandate for this
committee prior to your request to attend to give evidence. I'd like
to get your thoughts on this approach: mandate to include events
leading to the invocation of the act, the rationale for invoking the
act and the alternative courses of action available, the legality of in-
voking the act, the choice and necessity of the regulations and or-
ders adopted under the act, the constitutionality of those regulations
and orders and the use made of those regulations and orders.

Would any of you gentlemen like to comment on that proposed
scope?

The Joint Chair (Mr. Matthew Green): You have 30 seconds.

Mr. Philippe Dufresne: Looking at each of these and any other
potential topics, I would really always go back to the orders of the
House and ask: Is this a consideration of the use of powers pursuant
to the declaration? If you look at the use made of the regulation and
orders, that certainly seems to be there. If you're talking about con-
stitutionality, there were discussions about the role of courts and the
role of committee, but this talks about the regulations and orders.
That's how I would look at each of these line items.

The Joint Chair (Mr. Matthew Green): Thank you.

We will now give the floor over to Ms. Bendayan.

Ms. Rachel Bendayan (Outremont, Lib.): Thank you, Mr.
Chair.

Mr. Dufresne, you mentioned several times during your testimo-
ny that Parliament and the Senate have a certain amount of authori-
ty in providing the mandate to this committee. Would you agree
that that stems from the motion in the case of the government
House leader?

Mr. Philippe Dufresne: There are the motions of March 2 for
the House and March 3 for the Senate, which created this commit-
tee.

Ms. Rachel Bendayan: Those motions refer back to section 62.
Do you agree with that?

Mr. Philippe Dufresne: They do, and they add the specific dates
of the specific declaration.

Ms. Rachel Bendayan: 1 guess I would ask you first if you
agree with the principle that the legislator does not legislate in vain.
It's a common principle of interpretation.

Mr. Philippe Dufresne: That's a principle that's been recog-
nized.

Ms. Rachel Bendayan: You also said earlier in your testimony
that the mandate of this committee does not explicitly include “the
circumstances that led to the declaration being issued...”

Mr. Philippe Dufresne: That's correct.

Ms. Rachel Bendayan: If the legislator had intended that to be
part of the mandate of our committee, they would have included
that in section 62.

Mr. Philippe Dufresne: That's a principle of statutory interpreta-
tion that's raised from time to time, expressio unius est exclusio al-
terius, which means that stating one thing means it's ruled out else-
where. However, in statutory interpretation, to use that, you have to
have a clear intention that Parliament intended it to be that way, in-
tended that it would apply only when it was explicitly referenced.
Ultimately, I'd look at the overall intention.

Ms. Rachel Bendayan: Wouldn't you agree that, by having
specifically included it in section 63, the legislators turned their
mind to that specific question and decided to vest the inquiry with
those powers, not this parliamentary committee?

Mr. Philippe Dufresne: That's a determination this committee is
going to have to make. I think it shows that Parliament gave the in-
quiry that mandate.

Ms. Rachel Bendayan: The intent.

Mr. Philippe Dufresne: Whether that means the committee
lacks that mandate would be a different question.

Ms. Rachel Bendayan: My final question is this: Would you
agree, when it comes to subsection 62(6), which refers to the results
of this committee's review under subsection 62(1), that, if our re-
port and the results of our review go beyond our powers as provid-
ed in subsection 62(1), that report and those findings could be ultra
vires?
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Mr. Philippe Dufresne: My concern would be with being ultra
vires the House orders. If the committee goes beyond the House or-
ders, that could be raised in the House.
® (1940)

Ms. Rachel Bendayan: Just to confirm, those House orders that
we have discussed refer back to section 62?

Mr. Philippe Dufresne: They do.

Ms. Rachel Bendayan: Thank you.

The Joint Chair (Mr. Matthew Green): You still have a minute
and 30 left.

Ms. Rachel Bendayan: Oh, that's because of our four minutes.
That's wonderful.

Gentlemen, based on the questions here today and your answers,
I don't think anybody doubts your impartiality. We appreciate that
very much.

I would like to confirm your roles, if I may.

I'm reading from House of Commons Procedure and Practice,
which says, “the Law Clerk and Parliamentary Counsel [is] respon-
sible for providing legal counsel services to the Speaker, the Board
of Internal Economy, [all] Members”, regardless of party, and to the
clerk, officials and House of Commons administration.

It is also my understanding that you in particular, Mr. Dufresne,
have provided independent legal advice to committees in the past,
including the finance committee. Is that correct?

Mr. Philippe Dufresne: That's correct.

My office and I serve the House.

Ms. Rachel Bendayan: Clerk Walsh provided advice to the OG-
GO committee in 2010, as well.

Mr. Philippe Dufresne: Yes, | understand that to be the case.

Ms. Rachel Bendayan: You regularly provide independent, im-
partial advice to members of committees and to committees as a
whole. You do so in the context of your salary, which is paid al-
ready by taxpayers.

Is that correct?

Mr. Philippe Dufresne: I do. It's very important for me and for
my office to do this work in an impartial way.

Ms. Rachel Bendayan: Excellent.

Thank you, sir.
The Joint Chair (Mr. Matthew Green): Thank you.

Mr. Fortin, you now have four minutes.

[Translation]
The Joint Co-Chair (Mr. Rhéal Fortin): Thank you, Mr. Chair.

Mr. Dufresne and Mr. Hallée, I'm going to discuss a completely
different topic with you.

Subsection 62(4) of the Emergencies Act reads as follows: “Ev-
ery meeting of the Parliamentary Review Committee held to con-
sider an order or regulation referred to it pursuant to subsec-
tion 61(2) shall be held in private.”

Subsection 61(2) deals with orders and regulations which, for
various reasons, are exempted from publication in the Canada
Gazette. The exemption usually has to do with national security.

Am [ to understand that, in principle, our proceedings are public
and will only be in camera when we are dealing with cases under
subsection 62(4), that is, when we are considering orders or regula-
tions that are not subject to publication in the Canada Gazette?

Mr. Philippe Dufresne: I think when you're dealing with those
regulations, your proceedings will have to take place in camera.
However, that doesn't preclude you from in camera proceedings as
determined by the committee. Your committee has the authority to
manage its proceedings.

The Joint Co-Chair (Mr. Rhéal Fortin): I understand that we
can always decide to go or not go in camera, if the majority of the
committee agrees. My point is that, in principle, our proceedings
are public, unless the committee decides otherwise or unless the
proceedings are subject to subsection 62(4) and we're dealing with
orders or regulations exempted from publication.

Mr. Philippe Dufresne: I agree. Ordinarily, the core principle of
committees is to be open and transparent. Some circumstances do
warrant meeting in camera, however.

The Joint Co-Chair (Mr. Rhéal Fortin): Thank you.
I have another question for you.

Subsection 61(2) deals with the referral of those fabled orders
and regulations to the Parliamentary Review Committee, that is,
our committee. It specifies that the order or regulation must be “re-
ferred to the Parliamentary Review Committee within two days af-
ter it is made or, if the Committee is not then designated or estab-
lished, within the first two days after it is designated or estab-
lished”.

Our committee was established on March 14. I remember the
date because it was my birthday. Am I to understand that the reason
we have not received an order or any other document of that nature
so far is that there have not been any orders?

Mr. Philippe Dufresne: I think that's a defensible interpretation.
The government could confirm it. Yes, it does seem that they would
have already been sent to the committee.

The Joint Co-Chair (Mr. Rhéal Fortin): Given your answer to
my second question, I'd like to come back to my first question.

Would it be accurate to say that all proceedings will always be
public, unless a majority of the committee decides otherwise?

Mr. Philippe Dufresne: I agree. Your proceedings would not be
public either in the event that regulations like those were finally
sent to you.

The Joint Co-Chair (Mr. Rhéal Fortin):
Mr. Dufresne.

Thank you,

Mr. Hallée, I assume you agree.
Mr. Philippe Hallée: I totally agree.
The Joint Co-Chair (Mr. Rhéal Fortin): Thank you.
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I have no further questions, Mr. Chair.
[English]

The Joint Chair (Mr. Matthew Green): That's excellent. I'll
proceed with my four minutes.

I'm really interested in hearing your thoughts around the inten-
tion or the spirit of the legislation.

Mr. Dufresne, we've heard interpretations that when this legisla-
tion was first contemplated, it would have rightly been considered
during an emergency as a check and balance to the extraordinary
powers granted within the provisions.

Is that correct?

Mr. Philippe Dufresne: I'm sorry. I did not hear the end of your
question.

® (1945)

The Joint Chair (Mr. Matthew Green): In its initial drafting,
this legislation would have been provided to the House and the
Senate as a way of providing a check and balance on the govern-
ment during an enactment of the Emergencies Act.

Mr. Philippe Hallée: Yes, that seems to be the goal of the legis-
lation. Is that what you're talking about?

The Joint Chair (Mr. Matthew Green): Correct, in its initial
intention—

Mr. Philippe Hallée: That seems to be the purpose.

The Joint Chair (Mr. Matthew Green): We heard reference to
the debates that happened within the House after the confirmation
of the act, and I think it is safe to say that the order of the House on
March 2 clearly provides an intention that this process be a retro-
spective and retroactive process, looking back later, not during, on
the powers that were granted. That is an obvious statement. Is that
right?

Mr. Philippe Dufresne: I think the order of the House indicates
that the House mandated this committee to do its work beyond the
date when the declaration was revoked, but it nonetheless used the
mandate language that's been discussed today, with reference to the
exercise of powers pursuant to the declaration—

The Joint Chair (Mr. Matthew Green): —but in an obvious
observation, that was after it had already been confirmed and re-
voked within 48 hours.

Mr. Philippe Dufresne: That's right. The March 2 order oc-
curred at the end.

The Joint Chair (Mr. Matthew Green): When we are talking
about the intention that set the orders of the House that would give
us parameters, we would enter into this with the understanding that
it was a retrospective contemplation of the orders, and thus would
require information that may not have been available at the debate.
It would be safe to say, given the prescriptive nature of our being
sworn in to see certain documents that might not be made available
to the public, that in our consideration of the proportionality of the
orders carried out under the act, we would be doing it with a deeper
contemplation than would have been had in the House in debate. Is
that safe to say as well?

Mr. Philippe Dufresne: All I can say is that the House order on
March 2 reiterated the mandate of this committee and gave instruc-
tions to this committee to look into a review of the exercise of pow-
ers and performance of duties.

On your reference to information that would have come after as
opposed to earlier, I don't know that the House order addresses that
point.

The Joint Chair (Mr. Matthew Green): It is safe to say that
338 MPs weren't sworn to secrecy and provided with private and
confidential information for the prospect of supporting the confir-
mation of the Emergencies Act.

I'll use myself as an example, to be fair, because I can speak only
to my own intention. I made a vote confirming the invocation of the
act, given the information that was made publicly available. Given
that the House order was provided after its revocation, it's now my
intention to retroactively reflect on the proportionality, including
the circumstances leading up to the invocation of the act, to fully
understand and contemplate the spirit and the intention through
which the House sent us here.

I don't expect you to comment on my intention. I just think it's an
important reflection that we separate the original drafting of this
and its contemplation with the set of circumstances that are before
us, given how unique this legislation is.

My time is up. We will now go back to the Senate side, and I
would ask if it would be okay that we keep the same order. Is that
fine with the Senate side for this round?

Some hon. members: Agreed.

The Joint Chair (Mr. Matthew Green): With that being said,
we will go to Senator Boniface, for four minutes.

The Joint Chair (Hon. Gwen Boniface): Thank you again, and
thank you very much for answering various derivatives of similar
questions.

I want to pursue Mr. Fortin's comments, because I just want to be
clear on subsection 62(3) and what the purpose of the oath of secre-
cy was, what it pertains to, and how that connects or doesn't con-
nect to being in camera by necessity or legality.

Mr. Philippe Dufresne: Subsection 62(3) requires that all per-
sons employed and all members take the oath of secrecy. If we look
at the oath of secrecy in the act—and you have all taken it—it says,
“I...swear that I will not, without due authority, disclose or make
known....” I read this as, if it's an in camera discussion, discussed in
confidence, that cannot be disclosed.

If it's a public discussion, then you have the authority to disclose
it, because it has been done with the acceptance that it is a public
discussion. That is how I would interpret the oath.

® (1950)

The Joint Chair (Hon. Gwen Boniface): However, if I look at
regular Senate committees, from our perspective, anything in cam-
era would have the same rules.

I'm trying to understand the intentions behind the extra layer of
the oath of secrecy in this act.



14 DEDC-03

March 29, 2022

Mr. Philippe Hallée: I don't think that this is an additional layer
necessarily. We have a legislative scheme that has been put in place
here, and the creation of a committee by legislation, which is really
the prerogative of Parliament. The legislation can have it.

In creating that body, Parliament decided to have this safety as-
pect, if you will, that since the committee might have to look into
some confidential information, then all of the staff and the mem-
bers would have to take an oath. Otherwise, it could be something
left to the committees to go with individually, at least on different
sides of the Parliament.

In this case, it was to be consistent with the business at hand, if
you will, that in some cases it might be confidential. So from the
get-go, everybody will take an oath.

The Joint Chair (Hon. Gwen Boniface): When you think about
the committee's decision—and I understand it's the committee's de-
cision—on the balance between what's public and what's in camera,
the lens we'd be looking through is the type of information you in-
tend to get from that particular witness or documents coming for-
ward.

Am [ understanding that correctly?
Mr. Philippe Hallée: Yes, I think you are.

The Joint Chair (Hon. Gwen Boniface): Thank you. That's the
clarification I require.

The Joint Chair (Mr. Matthew Green): Thank you, Senator.

We will now go to Monsieur Carignan.
[Translation]

Hon. Claude Carignan: Thank you, Mr. Chair.

My question is about section 3 of the Emergencies Act, which
states the following:

For the purposes of this act, a national emergency is an urgent and critical situa-
tion...that cannot be effectively dealt with under any other law of Canada.

Does “law of Canada” refer to federal laws, but also provincial
laws, as well as orders or regulations adopted under the auspices of
provincial or federal law, therefore the entire legal framework? This
law applies in the event of a legal vacuum. In other words, emer-
gency measures are being taken because the emergency cannot be
dealt with using existing laws in the entire legal framework of
Canada. Is that correct?

Mr. Philippe Dufresne: That strikes me as an accurate interpre-
tation. It applies when existing laws in Canada, at every level, are
inadequate to deal with the situation.

Hon. Claude Carignan: I see. Under Ontario's Highway Traffic
Act, for instance, a towing company cannot be forced to tow a vehi-
cle on Wellington Street.

Mr. Philippe Dufresne: I think that's the sort of question that
arises. In other words, is it necessary to invoke the Emergencies
Act or can other laws be enforced?

Hon. Claude Carignan: That brings me back to Mr. Fortin's
question about the Governor in Council's inquiry.

In order to comply with public law, or administrative law, what
features should the body, organization or individual conducting the

inquiry have? Independence and impartiality come to mind, in
terms of both the organization and the individual.

Mr. Philippe Dufresne: I would say administrative law provides
for a range of possibilities when it comes to inquiries. In terms of
specific cases, the body looks more like a classic administrative tri-
bunal, so a quasi-judicial tribunal. In the case of a commission of
inquiry into issues that are far-reaching, the process is more poly-
centric with different requirements around independence and im-
partiality. Earlier, we talked about the Inquiries Act, which provides
for a certain regime. It's not the same in every circumstance.

Hon. Claude Carignan: Generally speaking, then, the person or
group conducting the inquiry should come from outside the govern-
ment, for example, a retired Supreme Court judge or someone who
has previously led an inquiry.

Mr. Philippe Hallée: Yes, judges are traditionally chosen to car-
ry out inquiries, as we've seen in the past. Normally, the idea is to
look for the element of independence, and no one embodies that
more than judges, so that is why they tend to be selected to carry
out inquiries. That gives the process credibility. Conversely, if a
deputy minister were to conduct the inquiry, it would present more
complications from an independence standpoint.

® (1955)

Hon. Claude Carignan: Let's just say that the process wouldn't
have the desired institutional independence or that the person might
have an economic relationship that would make it hard for them to
satisfy that requirement.

Mr. Philippe Hallée: I would say perception probably comes in-
to play as well. I'm referring to the public's perception of the credi-
bility of the inquiry process. The inquiry has to be carried out with
full independence, and that's usually the quality judges bring to an
inquiry.

Hon. Claude Carignan: Have resources been set aside to con-
duct the inquiry? It's one thing to ask someone to conduct an in-
quiry, but they need resources to look into the matter and determine
whether the decisions that were made were the right ones.

Mr. Philippe Hallée: Funding is traditionally allocated for com-
missions of inquiry to do their work. Commissions oversee their
own budgets. Access to resources that are entirely independent of
the government poses challenges. Obviously, the money comes out
of public funds. As Mr. Dufresne said, and rightfully so, various
models are possible, depending on what the situation calls for.
Some are especially complex, and we've seen examples of that in
recent years.

[English]

The Joint Chair (Mr. Matthew Green): Thank you very much.
[Translation]

Mr. Philippe Hallée: In those cases, the funding—
[English]

The Joint Chair (Mr. Matthew Green): Thank you, Mr. Hallée.
We will try to stick to the time.

We will give the floor over to Senator Harder.

Hon. Peter Harder: I cede my time to Senator White.
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The Joint Chair (Mr. Matthew Green): Go ahead, Senator
White.

Hon. Vernon White: Thank you very much. I won't use it all
myself, but others will.

I'm trying to get my head around the meetings and private dis-
cussions, because, again, this appears to me to be an area that's very
prescriptive. It says that every meeting of the PRC held to consider
an order referred to in subsection 61(2) “shall be held in private”.

I'm trying to understand. I think you explained why that can be
changed, but I can't see how we can come to a decision...why we're
not in private now, to be fair. Explain to me how you think that's
appropriate for this committee.

Mr. Philippe Dufresne: The act provides that certain regulations
adopted pursuant to a declaration are going to be registered, pub-
lished, in the normal course. That's what happened with the two
regulations. Those are then tabled before the Houses of Parliament.
That's where the process can take place if there's a motion to re-
voke.

Others will not be published. Generally, as was stated, it's be-
cause they deal with certain matters that would be prejudicial to the
security of Canada and so on. They're not published. They would
be referred to this committee, and then they would be looked at by
this committee in camera to ensure that they remain confidential.

Hon. Vernon White: I don't know where it gives us the...“held
to consider an order or regulation”, as an example. I'm just trying to
figure out how we are stepping away from that, when we're here to
consider an order like the invocation.

Mr. Philippe Dufresne: The orders that are covered by the in
camera mandate are only the unpublished regulations and orders.
The two that we have had issued so far are not those types of regu-
lations. They were published in the Canada Gazette.

Hon. Vernon White: Okay. Thank you.

Next, I think one of you referred to proportionality. Would you
agree that proportionality, how something was done, really would
be a measure of an inquiry rather a measure of this committee?
You're looking at before invocation and then what actions were tak-
en. Our job is to look at what actions were taken.

Mr. Philippe Hallée: I think you have a good point. I think it
could be in both, as a matter of fact, when you look at it. However,
I would focus on the mandate of this committee. To me, there is an
element of proportionality that you can look into, looking at the in-
struments that have been put in place: Have they been used in pro-
portionality with what they were supposed to do?

In the context of section 63, the inquiry that I think you were re-
ferring to, that also could be something that the government in its
inquiry will look into, whether the circumstances leading up to the
declaration are sufficient, but it's a different element of proportion-
ality, if you will. One is the proportionality and the exercise of the
powers given by the legal instruments, in this case. The other one is
whether the declaration itself is proportional to the circumstances
leading up to the declaration of emergency.

Hon. Vernon White: I agree.

My next question is this. When you look at this legislation, do
you believe it anticipated that the invocation would still be in effect
when we were sitting? Is that the way you would read this—that we
would be walking in step with the order that's still in place and ask-
ing the difficult questions about what's happening?

Mr. Philippe Dufresne: That's certainly a possibility that's con-
templated in the legislation. It talks about regular reports while...for
the duration of the declaration. It also gives this committee the
power to revoke certain regulations. All of that would be during,
but it's not only during.

® (2000)

Hon. Vernon White: It's certainly not that this committee, while
the order was invoked, would be challenging the “why” it was in-
voked at the same time as we're looking at what is occurring while
it is invoked. Obviously that's not what we would be doing.

Mr. Philippe Dufresne: I think what this committee is mandated
to look at, in the language of the order and the act, is the exercise of
powers and performance of duties pursuant to a declaration.

Hon. Vernon White: So that's day one and going forward. It's
not day one minus one day or day one minus two; it's day one go-
ing forward.

Mr. Philippe Dufresne: I think you have the link to the “pur-
suant to the declaration”—

Hon. Vernon White: Look, at the end of the day I understand
that we will make decisions, but I think it's important that for clari-
ty, at least from your perspective, this is day one moving forward
from invocation, not day one minus one or day one minus two. Is
that right?

Mr. Philippe Dufresne: I think I would focus more on whether
you're dealing with a duty and function. Are you dealing with the
exercise of a duty made pursuant to a declaration?

Hon. Vernon White: Okay, that's great.
I have six minutes left, right? Oh, oh!

The Joint Chair (Mr. Matthew Green): You have three min-
utes and 41 seconds.

Hon. Vernon White: At the end of the day, when we look at this
as well, I think it's clear that the inquiry has much more latitude and
breadth, obviously just in the language alone, and that they could
open a much greater inquiry into some of the areas that are being
raised even by members here.

Is that correct? Is the inquiry limited, I guess—?

Mr. Philippe Dufresne: I think the language described in the in-
quiry is broad, in the sense that it's talking about the circumstances
leading to and the measures taken to deal with.

Hon. Vernon White: Okay, thank you. I'm good.

The Joint Chair (Mr. Matthew Green): It's 8:01. If everybody
got through on the Senate side, I'd like to take this time to thank
both of the witnesses, who performed outstandingly over the last
hour and a half. I think there's been a really substantive debate.
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We will now suspend for five minutes, to allow us to prepare for
our second round.

I would just close with how I opened, which is that if you feel
there were questions through which you weren't provided with the
opportunity to give the fullness of the answers, you are invited to
provide supplementary comments to this committee for considera-
tion.

Thank you. The meeting is suspended.

® (2000) (Pause)

® (2005)

The Joint Chair (Mr. Matthew Green): I call this meeting back
to order.

I would like to welcome the Honourable Perrin Beatty for our
second panel this evening.

Hon. Beatty, thank you for being here. I understand you have a
detailed statement.

With the indulgence of this committee, and given that it's an hour
and a half session, I'm wondering if we would allow you more time
than your regular five minutes for the opening remarks, notwith-
standing you're the only guest.

We will allow that extension for up to 10 minutes. You will like-
ly have subsequent time in your rounds of questioning to fill out
whatever comments you feel may have been restricted in your 10
minutes of opening remarks.

With that being said, we will now provide you the floor.
® (2010)

Hon. Perrin Beatty (CP, OC, As an Individual): Thank you
very much, Mr. Chairman, and thank you for the invitation to speak
to the committee.

At the outset, I want to stress that I'm not here as president and
CEO of the Canadian Chamber of Commerce, but as a private citi-
zen and a former minister who was responsible for the creation of
the Emergencies Act. Any opinions that I express are solely mine.

I hope I can help the committee by explaining our motivation in
replacing the old War Measures Act with modern emergencies leg-
islation, by describing the principles that guided us, and by offering
some questions for you to consider. I won't offer an opinion on
whether invoking the act was justified. I have not seen sufficient
evidence to reach a conclusion.

I note that the commissioner of the OPP stated last week that the
province's intelligence bureau considered the blockades a national
security threat a week before Ottawa invoked the act. I hope you
will insist on seeing that assessment, and will evaluate the quality
of the intelligence on which it was based.

Indeed, the committee should press for any information to help
Canadians understand the rationale for invocation, and test against
both the facts of the situation and the deliberately high threshold
that is required.

Let me briefly provide some history.

In 1988, Parliament voted unanimously to replace the War Mea-
sures Act with legislation that was designed to help the government
respond quickly and effectively to a range of emergencies that went
well beyond war, or insurrection, while safeguarding the basic
rights of Canadians.

The War Measures Act was enacted during World War I in the
heat of a crisis, when safeguarding civil liberties was not a priority.
It was used in both world wars, partly due to the perceived threats
from enemy aliens. The government used it to arrest, incarcerate,
deport, and seize the property of thousands of Canadians of
Ukrainian, Japanese, Italian and German heritage.

The act's third and only peacetime invocation was during the Oc-
tober Crisis of 1970, when the FLQ kidnapped the British trade
commissioner in Montreal and the deputy premier of Quebec,
Pierre Laporte.

The War Measures Act suspended civil liberties across the coun-
try. It retroactively made FLQ membership a crime, and required
those who had ever attended any of its meetings to prove that they
were not members. It authorized arrests without a charge or access
to a lawyer, and confinement for up to 21 days, as well as property
searches without a warrant. It was outside of the Canadian Bill of
Rights, and the Charter of Rights and Freedoms did not exist.

We needed a flexible tool to deal quickly and effectively with a
range of potential emergencies, and to safeguard the rights of citi-
zens of the provinces and of Parliament. While no one could predict
the exact circumstances, Canada would inevitably face future
crises, where we would have to protect the lives and safety of
Canadians and even the existence of the country itself.

However, any powers would be strictly limited and overseen by
the courts and Parliament. The declaration of an emergency does
not absolve Parliament of its responsibilities. Instead, it makes Par-
liament's role even more important.

Even the most carefully written emergencies legislation is a blunt
instrument. It must be, because it needs to cover a wide range of
contingencies that can't be managed effectively in any other way.
Even if you find that invoking the act was warranted, you should
work to make it unnecessary if we face similar circumstances
again.

Now that it has been used, it becomes easier to invoke. You must
not define down the threshold in which extraordinary powers are
used to curtail civil liberties. You will want to scrutinize the argu-
ments for invocation to ask if the order should have been revoked
earlier, and to examine the benefits cited as flowing from it.

That it made law enforcement easier is clear. However, the issue
is whether the deliberately high threshold was met, not whether the
powers given were useful.
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Let me touch on this threshold for a moment. The War Measures
Act was applicable to war, invasion or insurrection, real or appre-
hended. Most importantly, an invocation of the War Measures Act
was considered conclusive evidence of the existence of an emer-
gency. It could not be challenged in court. In contrast, Section 3 of
the Emergencies Act defines a national emergency as:

an urgent and critical situation of a temporary nature that

(a) seriously endangers the lives, health or safety of Canadians and is of such
proportions or nature as to exceed the capacity or authority of a province to deal
with it, or

(b) seriously threatens the ability of the Government of Canada to preserve the
sovereignty, security and territorial integrity of Canada....

® (2015)

Part II of the act adds a further test for public order emergencies,
which it defines as “an emergency that arises from threats to the se-
curity of Canada and that is so serious as to be a national emergen-
cy”. It specifies that “threats to the security of Canada has the
meaning assigned by section 2 of the Canadian Security Intelli-
gence Service Act.”

We used the CSIS act definition because of the care that had
gone into writing it. I don't have time to read that definition to you
tonight, but [ urge you to do so. It's very important.

A public order emergency must meet two stringent tests. The
first is to establish the existence of a severe emergency that cannot
effectively be dealt with under any other law of Canada. The sec-
ond is that it must meet a definition of threats to the security of
Canada that was drafted to protect Canadians' rights and that
specifically provides for “lawful advocacy, protest or dissent”.

The committee needn't waste time proving that the border block-
ades and the occupation of downtown Ottawa were illegal, in-
fringed on the rights of thousands of citizens or cost tens of mil-
lions of dollars. The authorities had the responsibility to restore the
rule of law and to prevent further damage. It would be hard to cred-
ibly argue anything else.

The authorities have cited several ways in which the act helped.
For example, unlike other provinces' emergencies acts, Ontario's
didn't let it press towing companies into service. Additionally, the
act made it easier to cordon off downtown Ottawa and significantly
cut the time to authorize police from other jurisdictions to assist. Of
course, the government used it to freeze the bank accounts of peo-
ple participating in or financing the blockade in Ottawa.

The act clearly made the work of the authorities easier. The is-
sue, however, is not whether it helped the police, but whether the
powers they already had could have resolved the problem. The con-
cern is necessity, not efficiency.

It's also said that while law enforcement had plenty of legal au-
thority to end the blockades, they chose not to use it. Invoking the
act sent a clear message that our political leaders expected the po-
lice to do their jobs, but does that make the act's invocation primari-
ly political, instead of to provide law enforcement with essential
powers that they previously lacked? Would that meet the criteria for
invoking the act?

I have three other brief observations. First, I hope you will pro-
pose ways to ensure that the act won't be needed in similar circum-

stances in the future. For example, if Ontario requires powers to or-
der companies to provide services in a crisis or if it must be made
easier for other police forces to help, that's where to change legisla-
tion.

Similarly, the most novel use of the act was to freeze the bank
accounts of people associated with the blockades. Parliament needs
to consider the rationale for such a power and the ways in which
the government might use it. There are serious issues about foreign
interference in our politics and about how to control the financing
of illegal activities, but we must carefully weigh the implications.
Any new power should be conferred in a time of calm, not by a reg-
ulation drawn up in a crisis.

Second, there's this obvious question: If you assume that the in-
vocation was legal, did the act meet the twin goals of allowing the
authorities to respond quickly and effectively in a crisis while limit-
ing the impact on civil liberties?

My answer is that it did. We've heard much heated rhetoric di-
rected at how the authorities used the act, but we should consider
how these blockades would have been dealt with in other democrat-
ic capitals, like Washington or Paris. We've all seen how the right to
orderly protest has been brutally suppressed in Moscow. These in-
ternational comparisons provide a benchmark for judging Canada's
treatment of civil liberties.

I have one final comment. Parliament's responsibilities go be-
yond judging whether invoking the act was appropriate and if the
specific measures were warranted. Our leaders of all political back-
grounds need to ask how we got to this point. The police were
called upon to deal with a breakdown in our political system. We
can criticize how they did their job, but it should never have been
necessary for them to fill the breach in the first place. If we're to
avoid much more serious emergencies in the future, we must re-
store a civility to our politics that allows us once again to disagree
strongly on issues without seeing one another as enemies.

Thank you once again for inviting me to participate. I'll welcome
your questions and your comments.

® (2020

The Joint Chair (Mr. Matthew Green): Thank you very much,
Mr. Beatty. Those were certainly welcome opening remarks.

We will go back to our rounds of questions, beginning with Mr.
Motz for four minutes.
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Mr. Glen Motz: Thank you very much, Chair.

Thank you, Mr. Beatty, for being here. It's a pleasure having you
here.

You indicated in your opening remarks that you're not going to
comment on whether the act should have been invoked and that you
don't have enough information. That's a fair statement.

What types of information would you have needed to be able to
make that assessment, and would it be reasonable for this commit-
tee to have access to all the documents the government used or re-
lied upon in order for them to make that invocation decision?

Hon. Perrin Beatty: Barring, Mr. Motz, the information being
something that would prejudice, for example, a criminal investiga-
tion or that would damage national security in some way, my an-
swer would be yes. The goal would be to be as transparent and
open as possible.

What sorts of information? I cited, for example: What is the basis
on which Ontario decided there was a threat to national security?

It is appropriate for you to ask whether the threshold for invok-
ing the act was met. You need to look at the evidence that justified
invoking the act.

When I wrote the act, I was affected by the experience of the War
Measures Act in 1970. At the time we were told that there was in-
formation that we didn't have and, if we knew what it was, we
would all support the invocation of the act. Ultimately, it turned out
that wasn't the case and that the criminals who kidnapped Mr. Cross
and Mr. Laporte were found through ordinary police methods.

You need to know on what basis it's decided that there was not
sufficient other power that the authorities had to act. Also, was the
emergency so grave that it was essential to invoke the act?

Mr. Glen Motz: Thank you very much, sir.

This is your statement: “The goal in drafting the act from start to
finish was to create as much accountability and scrutiny as possi-
ble, and if you want people”—I think this is so key, sir—"“to be sat-
isfied that the right decisions were made, then you have to have
processes that are completely transparent.”

Thank you for that statement.

Would it then be reasonable to assume that, if we limit the scope
of this committee in our mandate to just, as has been mentioned,
simply narrowing it to the exercise of authority pursuant to the dec-
laration of the act, we will be limiting our transparency and some-
thing the Canadian public demands of us?

Hon. Perrin Beatty: I want to choose my response to you, Mr.
Motz, carefully, as I don't want to be drawn into any sort of partisan
debate.

This was a national emergency. It was declared so by the Gov-
ernment of Canada. It was a crisis by any standard. If we're going
to heal the wounds that there are in the body politic, it's going to be
important for us all to operate in as transparent, fair and as open a
way as possible.

Barring there being good reasons for not doing so, my prejudice
always is that the default position would be to be as open as possi-
ble and share as much information as possible.

Mr. Glen Motz: Thank you very much. I appreciate your can-
dour.

You appeared before the legislative committee many years ago—
34 years ago, to be exact—and you said the following:

To decide about invoking exceptional measures, judgements have to be made
about what the government is capable of doing without exceptional powers, and
on whether these capabilities are likely to be effective and sufficient.

Thus the decision to declare an emergency is an exercise of political judgement
and the Parliament of Canada is obviously an appropriate forum for questioning
that judgement.

Based on your opening comments, I believe you still stand by
those words, so would it be right for me to assume that parliamen-
tary committees, this particular committee, would be the natural
and right place for that to occur?

The Joint Chair (Mr. Matthew Green): Thank you, Mr. Motz.

Mr. Beatty, in the previous round, I made a statement that provid-
ed context to the way in which these rounds are the purview of the
individual members, but we keep them to a fairly strict timeline. I
would like to invite you that, if you don't have the ability to provide
an answer to Mr. Motz's final question, you can reflect on the min-
utes and perhaps provide a supplementary answer in writing, if you
so choose.

We will now go on to the next round, which will be four minutes
for Ms. Bendayan.

® (2025)

Ms. Rachel Bendayan: Thank you, Mr. Chair, and thank you,
Mr. Beatty, for appearing before the committee. I would also like to
thank you for your work as president of the Canadian Chamber of
Commerce, but obviously my questions are addressed to you as the
drafter of this legislation.

1 would like to take you back to February 23, 1988, when you
stated before the legislative committee the following: “under the
Bill, the grounds for declaring an emergency will be subject to
comprehensive parliamentary scrutiny.”

I assume you're referring there to the vote, which did take place
in the House of Commons.

You continued by saying:

The CCLA has raised the very important question of whether this is enough.
Whether, should there be any doubt or uncertainty about the government's justi-
fication for declaring an emergency, the decision should be subjected to indepen-
dent review outside the arena of politics. The natural place to seek such further
objective review and confirmation would be in the judicial system.

I take this to mean that should there be a question about the gov-
ernment's justification for invoking the Emergencies Act in this
particular case, this particular year, the judicial system remains the
appropriate forum for such a debate and decision.

Do you agree with that, Mr. Beatty?
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Hon. Perrin Beatty: The judicial system remains the final ar-
biter of whether or not what the government did was within the
confines of the act. That doesn't preclude other scrutiny by Parlia-
ment or by other groups in looking at whether it was appropriate.
That would include, for example, the review committee that gets
established after the fact and has to respond within 360 days. It's
not exclusive, but clearly should the courts find that the govern-
ment acted in a way that was not legal, that didn't meet the thresh-
old of the act, then obviously their decision is final.

Ms. Rachel Bendayan: The review committee to which you just
referred that has to report within 360 days is the inquiry provided at
section 63—

Hon. Perrin Beatty: Yes.

Ms. Rachel Bendayan: Thank you for confirming. Section 63
does provide specifically that it is tasked with reviewing the cir-
cumstances that led to the declaration being issued. Those are the
terms of section 63.

Sir, do you agree with the rule, which is common in legislative
interpretation, that the legislature does not act in vain, or the rules
of internal coherence, if you will, that each individual section of a
piece of legislation has a purpose?

Hon. Perrin Beatty: Yes, and indeed I heard you posing that
question previously, and my answer would be the same.

Ms. Rachel Bendayan: That is why I am curious. As the drafter
of this legislation, sir, had you intended to vest the parliamentary
review committee, which is provided under an entirely different
section of the act, with those same powers, I assume that you would
have done so explicitly, would you not?

Hon. Perrin Beatty: No. I think what I would say is that had I
intended not to permit you to look at those issues, I would have
ruled it out in the act.

It's for you folks to decide what the scope of your mandate is. If I
could simply offer an opinion, it would be this: If you were looking
at the actions taken by the government flowing from the invocation
and if you uncover evidence indicating that the invocation of the
act was inappropriate, then everything that flowed from it was inap-
propriate, as well. It seems to me that they're part and parcel of the
same thing.

Ms. Rachel Bendayan: Why did you not specify it in section
62? Why were you so specific in section 62 so as to exclude the
terms that you used in section 63?

Hon. Perrin Beatty: It wasn't a matter of being so specific as to
exclude the terms. We didn't say this could not be done, but we
wanted to make sure that the final review that was done by the ex
post facto review would be as comprehensive as possible.

What is anomalous here and—

Ms. Rachel Bendayan: If it would be as comprehensive as pos-
sible in terms of the mandate of this committee, then why is there a
double standard?

Hon. Perrin Beatty: There's not a double standard, but let me
talk about this committee. What we didn't anticipate was that the
emergency would end as rapidly as it did in this instance.

The Joint Chair (Mr. Matthew Green): Thank you, Mr. Beatty.

I actually got caught up in the exchange and perhaps provided a
little more time than usual.

® (2030)
Hon. Perrin Beatty: I'd be glad to elaborate in a further round.

The Joint Chair (Mr. Matthew Green): I'm sure you'll have
that time. Thank you so much.

Mr. Fortin.

Hon. Perrin Beatty: Mr. Chairman, I am getting feedback back
through my earphones here. I don't know whether it's possible for
committee staff to help on that.

The Joint Chair (Mr. Matthew Green): We will pause for a
moment to make sure that we remedy that.

® (2030) (Pause)

® (2030)

The Joint Chair (Mr. Matthew Green): I've heard direction
from staft and I think it actually pertains to my previous statement
before the last witnesses.

Mr. Beatty, I don't know if you were privy to that, but I stated
that, from time to time, given the nature of the rounds, members
have the ability to interject and move to the next question, just to
protect the timing of their round.

For the members who are around this committee, it's important to
note that when you proactively press your button concurrent with
the floor, there will be feedback. If we interrupt or if we intervene
with the witness, that will cause feedback. I just want members to
be aware of that.

Mr. Beatty, from time to time, there will be the need for members
to nudge you on to another question, to protect their very limited
time.

Hon. Perrin Beatty: That's fine. Thanks, Mr. Chair.

The Joint Chair (Mr. Matthew Green): I do appreciate the ex-
perience you bring to us here today.

We will now go to Mr. Fortin for four minutes.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Thank you, Mr. Chair.

Thank you for being here today, Mr. Beatty, to help give us in-
sight into this act.

As you pointed out, the act had never been invoked prior to this.
The last time the act was invoked, in its previous iteration—the
War Measures Act—was about 52 years ago, in October 1970. This
is clearly an exceptional situation. As you know, we're here to find
out just how far we can go in our examination and to determine
how we should proceed.
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Inlight of your remarks today, Mr. Beatty, and comments the
committee has heard to date, we could call the Emergencies Act the
heavy artillery of Canadian legislation, so to speak. Do you agree
with me that it's the sledgehammer in the government's legislative
toolkit when it comes to dealing with exceptional situations?

[English]
Hon. Perrin Beatty: It is, and that's why it's designed as a last
resort. It's why we built so many levels of protection into it.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Is it fair to say, then,
that, ideally, it should never be used? In an ideal world, it would
never be necessary to invoke the Emergencies Act. Its use should
be limited to extreme circumstances, and even then, it must be used
sparingly, carefully and wisely. I repeat, ideally, it would never be
used.

Am I right about that, Mr. Beatty?
[English]

Hon. Perrin Beatty: Yes, sir, but we don't live in an ideal world,
and we need legislation like this for that reason. There will be in
future, inevitably, unforeseen emergencies that result in special
powers being necessary, but we have to counterbalance those pow-
ers with protections for Parliament and for civil rights.

[Translation]
The Joint Co-Chair (Mr. Rhéal Fortin): It's clear from your
comments that you are very wise. I think you're absolutely right.

Therefore, when our committee carries out its mandate to review
the exercise of powers and the performance of duties pursuant to
the act, should we not question the wisdom behind the exercise of
such exceptional powers?

[English]

Hon. Perrin Beatty: Sir, do you mean the invocation of the act?

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Our job is to review
the exercise of powers and the performance of duties. The act gives
the government a certain number of exceptional powers. We must
subject the exercise of those powers to verification, scrutiny and re-
view.

In reviewing those exceptional powers, the committee should al-
so determine whether those powers were exercised wisely, sparing-
ly and carefully, should it not? Is that part of our mandate, in your
view?

® (2035)

[English]
Hon. Perrin Beatty: In my view, it is.

[Translation]
The Joint Co-Chair (Mr. Rhéal Fortin): All right, it is.
Thank you, Mr. Beatty.

The next person can have the floor.

[English]

The Joint Chair (Mr. Matthew Green): Thank you very much.
I will take my time.

Mr. Beatty, thank you for your sober reflections.

I would share many of the points in your analysis of the need for
this committee to hopefully provide for Canadians some recom-
mendations that will provide future instances of emergencies with
clear parameters through which this emergency order should be in-
voked. In those remarks, I'm reflecting on this committee's task of
trying to contemplate the difference between the inquiry, which
would likely be more judicial in nature, and that of the legislative
process.

Being a former legislator yourself, would you agree that in the
full contemplation of the conditions leading up to the emergency, it
would be appropriate for us at this committee to contemplate those
things, to hear those testimonies, in order to be able to provide at
the end of this process a fulsome set of recommendations and re-
port back to the House and to the Senate, and that they may then
become future frameworks for legislative amendments that might
better guide the government?

Would you agree with that?
Hon. Perrin Beatty: Yes, sir.

The Joint Chair (Mr. Matthew Green): In that space, I think
you touched on the nature of politics.

I'm going to share that our early experience here has been one
that is very collegial between the different houses—to unpack this,
in a way—but there are some core differences. With regard to the
spirit of having you here, from my perspective, we hear a lot about
the intention and the spirit, and I feel that prior to your testimony,
there were members of this committee who were ascribing to you
in that time very prescriptive definitions.

1 would like for you to continue your line of answering from
when the assertion was made that, in its contemplation, by not in-
cluding explicitly the parameters of this under section 62, we were
somehow providing a narrow definition. If I recall, you said that
was not the case, that if you wanted narrow definitions, you would
have explicitly put that in, and not vice versa.

If you could, with a minute and a half remaining, please provide
further context to that, given that there's been much discussion
about the original spirit and intention of this act as it was drafted.

Hon. Perrin Beatty: Yes, sir. First of all, you correctly described
my view.

Secondly, what 1 was starting to explain was that one of the
anomalies of the situation we're in today was that we anticipated
that an emergency would probably continue for a considerable peri-
od of time. What wasn't raised at the time is what happens if the
declaration is revoked before the committee ever meets.
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I think somebody in the earlier section raised the point that when
we envisioned this committee, we anticipated that the emergency
would be ongoing and that this committee would play a supervisory
role. There would be that constant parliamentary scrutiny of the
government's actions. In this instance, the government withdrew
the declaration before the committee was ever struck.

Indeed, the government might very well have withdrawn the dec-
laration before Parliament ever voted on it, and an argument could
be made that they should have done that. As a result, then, you are
indeed defining, for the first time, what the role of this committee
would be.

The Joint Chair (Mr. Matthew Green): That's an important re-
flection, and I thank you for that.

It became clear to me within those seven days that there should
have been perhaps—retrospectively, looking back at it now—Ilan-
guage within section 62, which would have an almost immediate
effect, that as soon as it was invoked, there would be a review pro-
cess in place. Again, though, we are looking back at it.

That is my time.

I will now pass it on to Senator Boniface.

The Joint Chair (Hon. Gwen Boniface): Thank you very much,
Chair, and thank you, Mr. Beatty, for being here.

I want to just step back, since you made considerable reference
to the predecessor act, the War Measures Act. Can you give me
some of the principles that you walked through in order to modern-
ize, as you said, in 1988, the Emergencies Act ?

® (2040)
Hon. Perrin Beatty: I'd be glad to do that, Senator. Thank you.

First, the old War Measures Act was very limited in its scope. It
had to be war or apprehended insurrection. Indeed, the October
1970 crisis was based on apprehended insurrection.

We recognized the fact that in the future there would be a wide
range of emergencies that might require the government to assume
extraordinary powers to save people's lives or to protect the integri-
ty of the country. We needed to have legislation in place, consid-
ered in a period of calm, that would give the government the ability
to respond very rapidly and effectively, but that would be counter-
balanced by having adequate scrutiny by the courts and by Parlia-
ment, and would ensure the civil liberties of Canadians. At its root,
that was the most fundamental element.

The old War Measures Act was used to suspend the civil rights
of Canadians in 1970, right across the country, even though the sit-
uation was concentrated in Quebec. It suspended the right of habeas
corpus. It allowed people to be held without charge for up to 21
days. It allowed censorship. There were any number of abuses that
took place as a consequence. Mr. Trudeau, when he invoked the act,
immediately said that he wished he had something else and that he
would replace what he had with other legislation that was more nu-
anced and would better protect civil liberties. That's what we ulti-
mately ended up doing, so many years later.

The Joint Chair (Hon. Gwen Boniface): When you did your
consultations and you thought through some of the scenarios, were

there consultations with the provinces? Was it taken into considera-
tion what the provincial emergency legislation would have been
across the country at the time?

Hon. Perrin Beatty: Yes, and we consulted very closely with
the provinces, because many of the authorities that would be taken
on would be responsibilities that ordinarily would be discharged by
the provinces. We wanted to make sure that as we introduced this
legislation, we reflected the situations as they existed in the
provinces and had the support of provincial governments as a re-
sult.

So yes, we did. Of course, that legislation has evolved over the
course of the years as well.

The Joint Chair (Hon. Gwen Boniface): With respect to sec-
tion 63 and the inquiry, what did you anticipate the inquiry's broad-
est mandate would be? I know it says it in the act, but I'm wonder-
ing what was behind the thinking for the inquiry.

Hon. Perrin Beatty: The purpose was to have one more layer of
protection there after the fact, when things had calmed down and
we could take a look at a whole range of questions. What were the
circumstances leading up to the invocation of the act? How was the
act used? What are the lessons learned as a result of this, and how
do we avoid having to use the act in the future?

An example of the sort of thing, Senator, that I would like to see
as part of that inquiry, but which is probably beyond the scope of
yours, is looking at how we police in the national capital. Is the ar-
rangement that we have today to provide security services for the
national capital appropriate, or should it be rethought? I think most
of you would feel that is beyond the scope of your particular in-
quiry. I believe it would be appropriate for the inquiry that takes
place after the fact to look precisely at that question, among many
others.

The Joint Chair (Mr. Matthew Green): Thank you.

We now have Monsieur Carignan for four minutes.
[Translation]

Hon. Claude Carignan: Thank you, Mr. Chair.

Mr. Beatty, we've all read your previous public statements on this
issue. I imagine you did the same to help you refresh your memory.

On November 16, 1987, you gave a speech in the House of Com-
mons, at second reading of the bill. Here is part of what you said:

Unlike the War Measures Act, part II of Bill C-77 confers no new powers relat-
ing to search, seizure, arrest or detention. The provisions of the Criminal Code

in these areas are considered to be entirely adequate to deal with the instigators
of public disorder, even under unusual and exceptional circumstances.

It must have surprised you, then, that the government used the
Emergencies Act to seize people's bank accounts. According to
you, it was clear that the legislation did not give the government
any new powers and that the Criminal Code should be used when
searches needed to be performed. Isn't that right?
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® (2045)
[English]

Hon. Perrin Beatty: Sir, I think you're referring to my second
reading speech on November 16, 1987, in which I made that point.
The goal was to ensure that, wherever possible, we used ordinary
law to be able to deal with the circumstance.

Yes, the power to seize bank accounts was novel. It was not one
that had been used previously. That's why I'm suggesting that one
of the things the committee may want to do is to look very closely
at that, and that Parliament may want to study under what circum-
stances the government should have that sort of authority to freeze
people's bank accounts. What do we want to use it for? What are
the implications? If Parliament decides that it wants to convey that
authority on government, should we do it through ordinary legisla-
tion, as opposed to having the government proclaim it as part of an
order in council?

[Translation]

Hon. Claude Carignan: Again, I would think you were sur-
prised to see that happen. As a lawmaker sponsoring a bill like this
one, you mustn't have anticipated that it would be invoked in your
lifetime. I imagine you were a bit surprised that the government in-
voked the Emergencies Act to exercise powers such as compelling
the towing of vehicles parked on Wellington Street.

[English]

Hon. Perrin Beatty: Sir, I'm not sure I would say that when we
passed the act I never expected it would be invoked in my lifetime.
I prayed that it would never be invoked in my lifetime, that it would
never be necessary to use it, but I felt it was essential that we have
it on the books in case it was necessary.

Could we anticipate the exact circumstances under which it
would be invoked in the future? No, we couldn't. That's why it's im-
portant for us to have this sort of review.

[Translation]

Hon. Claude Carignan: Ontario's Highway Traffic Act gives a
peace officer the power to order a vehicle to be towed. Further-
more, the mayor of Ottawa has the power to declare a state of emer-
gency, giving the city the authority to take all measures necessary
to deal with the situation. Court injunctions can also be sought to
give police the authority to move vehicles or to arrest people for
breaking the law or for contempt of court. In your mind, when the
Emergencies Act was passed, Canada's body of legislation provided
for those powers, such that the Emergencies Act would not have to
be invoked. Is that correct?

[English]
The Joint Chair (Mr. Matthew Green): Thank you.

Mr. Beatty, I would invite you to contemplate that, or the senator
may have the opportunity in future rounds to revisit that question.

We will move on to Senator Harder.

You have four minutes.
Hon. Peter Harder: Thank you, Chair.

Welcome, Mr. Beatty. It's nice to see you. You haven't aged at all
in 34 years.

Hon. Perrin Beatty: You're a politician, Senator Harder.

Voices: Oh, oh!

Hon. Peter Harder: Earlier this evening, you said that you
hadn't, in contemplating the review committee's work under section
62, expected the committee to be meeting for the first time only af-
ter the revocation of the Emergencies Act. I can see that logic in the
legislation, particularly in how sections 61, 62 and 63 play out.

Under section 61, you anticipated a vote taking place in the
House of Commons very quickly, and that the debate should not be
interrupted, etc. I'm not going to review the Speaker's ruling on
that, but it is surprising to me that the House of Commons got to its
vote only a week after the invocation of the act, and that, therefore,
this committee couldn't be established as quickly as I believe your
act contemplated.

In that context, the mandate of this committee, which was very
specific and proscriptive with respect to pursuing how the measures
were being implemented, is and continues to be a very useful guide.

You've also, though, suggested that we should be broader than
simply proscriptive and forward-looking from the date of invoca-
tion to look at some of the preconditions. I can accept that, as long
as our starting point is in fact the mandate of the parliamentary re-
view, as you've scoped out so well in subsection 62(1), and we
don't get into a repeat of section 63 and the inquiry.

I wonder if you can comment and give us any reflections on how
you saw sections 62 and 63 interrelating, because I think you've
conflated in some of the comments what we could expect one to do
and the other to be less focused on.

® (2050)

Hon. Perrin Beatty: Senator, is there apt to be some overlap be-
tween the two? Yes, there is. Does that offend me? No, it doesn't.
Could you find that your committee reaches different conclusions
from an independent inquiry? Yes. I'm not offended by that either. I
think that's healthy in a democracy.

I think what is important as you look at your work is that we de-
liberately wrote in the need for Parliament to immediately deal with
the proclamation of the emergency. That was to ensure that Parlia-
ment was engaged, and we wanted it to act very quickly.

What we had learned, though, from the War Measures Act was
that much information came out after that time about the nature of
the crisis in Quebec and how it was being handled by the authori-
ties.
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You have access today to information that Parliament didn't have
at the time that it voted. For example, the statement of the commis-
sioner of the OPP that a week before the act was invoked, the
provincial government had found that there was a threat to the se-
curity of Canada. That wasn't common knowledge at the time that
Parliament voted. It's appropriate for you to look at that and to ex-
amine the basis on which that finding was made.

If you find, as a result of that, that it justifies what the govern-
ment did, that's good. If you find that the government made this de-
cision based on fallacious information, then that's appropriate for
you to look at as well in my view. It's also appropriate for the courts
to consider and for the ex post facto review to look at as well.

The distinction I would make about the ex post facto review is
that it was designed to be...after all the dust had settled. You could
pull back and have some perspective and look at a very wide range
of issues such as, for example, the structure of policing in Ottawa,
which I mentioned earlier.

The Joint Chair (Mr. Matthew Green): Thank you.
We will now finish this round with Senator White.

Senator White, you have four minutes.

Hon. Vernon White: Thank you very much, Mr. Beatty, for be-
ing here tonight.

I appreciate the fact that you stated that the expectation is that
this committee would be sitting at the same time that the Emergen-
cies Act would have been in the invocation period, because I antici-
pate as well, then, that you would expect that we would not be
looking at the rationale for invoking in that case. Is that correct?

Hon. Perrin Beatty: No, sir.

Hon. Vernon White: Do you think we would be looking or we
would not? I'm sorry.

Hon. Perrin Beatty: I think you would look at it particularly if
evidence was turned up as a result of your hearings or as a result of
anything coming into the public domain that cast questions about
the rationale for invoking the act in the first place and whether or
not actions flowing from that indication were appropriate.

Hon. Vernon White: In essence, you anticipated that we could
have two, an inquiry committee and a review committee, that did
the exact same work. I guess my question is why the legislation
doesn't say that clearly.

Hon. Perrin Beatty: It's not the exact same work, Senator, but
will an inquiry be looking at much of the same information that
you're looking at? Yes, they will. Will they make recommendations
possibly in areas that you'll be making recommendations? I hope
so. Might they be different from the recommendations you make?
They could be. It's the nature of democracy itself.

What we were trying to do was build in several layers of protec-
tion to ensure that there was the closest possible scrutiny, that civil
liberties were protected and that Parliament was fully engaged.

Hon. Vernon White: Thank you.
I'm trying to see in section 62, sir, where you allow us that lati-

tude. I'm not suggesting we can't look for that latitude ourselves,
but I'm trying to figure out where that latitude is left in section 62,

because it's very clear from my perspective on what the expecta-
tions are, whereas section 63 has much more conservative thinking,
I think, around allowing them to move forward in different areas.

I just can't see that latitude given to us.

Hon. Perrin Beatty: What I would suggest to you, Senator, is
that if you find that the criteria and the threshold were not met on
the basis for invoking the act in the first place, then everything that
flowed from the decision of invoking the act was improper as a
consequence as well, as you're looking at how those powers were
used. It's entirely appropriate for you to do that.

In addition, you have information today that Parliament didn't
have at the time that it voted to support the invocation of the act.
It's appropriate for you to look at that. You can choose how exten-
sively you want to do that.

1 do want to be clear about this. We anticipated that the primary
role of the committee was going to be to provide continuing parlia-
mentary oversight, throughout the time of the crisis, of how the
government was using its authority. What we certainly did not pre-
clude was the ability of the committee to look at whether or not the
authority that the government had given itself was appropriate.

® (2055)
Hon. Vernon White: Thank you.

The Joint Chair (Mr. Matthew Green): We will now move into
our second round, beginning with a round of three minutes with Mr.
Brock.

Mr. Brock, you have three minutes.

Mr. Larry Brock: Thank you, Chair.

Thank you, Mr. Beatty, for your attendance today and your help-
ful evidence as we work as a committee to frame the ambit of this
very important study.

I want to start with some basic issues here, to wrap my head
around them. Perhaps you can opine as well.

In my view, there was probably a very good reason that in the
last 34 years, this Emergencies Act was not invoked. You'd agree
with me, Mr. Beatty, that Canada has seen its fair share of crises,
with numerous blockades with respect to pipelines, forms of infras-
tructure or railway lines, which substantially impacted the liveli-
hood of Canadians from coast to coast to coast.

We've seen all kinds of insurrections. In fact, not too long ago,
we had the storming of Centre Block and the killing of Corporal
Nathan Cirillo at the veterans memorial. We had someone storming
into Centre Block trying to gain access to parliamentarians. We had
a shootout. We've had this worldwide crisis under COVID.

No Canadian government, in those 34 years, took the most dras-
tic of measures, as you've indicated—the gravest of actions—to in-
voke the Emergencies Act.
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Did you even contemplate, as a legislator and a government in
1988, that a protest outside of Centre Block on Wellington Street by
way of truckers honking their horns, demonstrating their love for
Canada, flying flags and singing and dancing would ultimately rise
to the level of a national emergency? Was it even contemplated that
such an action would give rise to that?

Hon. Perrin Beatty: Sir, I think that would be what is known as
a leading question and it drags me perilously close to a partisan
comment. [ want to avoid that.

I do agree with the first part of your question, though. Emergen-
cies legislation is designed to be legislation of last resort, if possi-
ble. It's explicit on that. It is designed to be used when there is no
other legal authority available to be able to adequately resolve an
emergency.

I'll leave it at that.

The Joint Chair (Mr. Matthew Green): It is a three-minute
round on this one.

We will likely have an opportunity to cycle back through as we
did in the last session, but I want to give the floor to Mr. Virani.

Mr. Virani, you have three minutes.

Mr. Arif Virani: Thank you very much for being here, Mr. Beat-
ty.

You have mentioned a number of times that parliamentary over-
sight is important. | think all of us would agree with that. It is im-
portant. That's why we're here and why we were elected.

Sections 58 and 59 of the statute that you helped to enact talk
about Parliament either confirming or potentially revoking a decla-
ration order. Is that parliamentary oversight, from your perspective?

Hon. Perrin Beatty: That's part of parliamentary oversight. Yes.

Mr. Arif Virani: We've talked a lot about the statute. I want to
talk to you about what is and isn't in the statute.

Section 62(1) talks specifically about the “exercise of powers
and the performance of duties and functions”. It doesn't explicitly
use the term “the circumstances that led to the declaration being is-
sued”.

Can we agree that this language is not in 62(1)?
®(2100)
Hon. Perrin Beatty: Yes. I think we've agreed to that already.

Mr. Arif Virani: You made reference to this notion that if the
declaration of the invocation was itself flawed, then everything that
flows from it is flawed. You started your opening statement by talk-
ing about what constitutes the legal definition of an emergency.
You cited section 3.

The language of section 3 is not cited in section 62(1) either, is
it?

Hon. Perrin Beatty: I'm sorry...?

Mr. Arif Virani: The language of section 3, which is the legal

definition of an emergency, is not referenced in section 62(1),
which talks about the parliamentary review committee.

Hon. Perrin Beatty: No it isn't, but it has to be met—if that's
what you mean—before the government can invoke the act.

Mr. Arif Virani: 1 guess we're having some discussions here
quite actively this evening about some legal maxims, and this came
up with the law clerk. You said yourself that you listened to the law
clerk's testimony.

There was talk about a legal maxim called expressio unius est ex-
clusio alterius, which basically means a principle of statutory con-
struction, that when one or more things of a class are expressly
mentioned, others of the same class are excluded. That's something
that many of us learned in law school, and that we use to apply to
different statutes when we're trying to interpret them.

It seems to me, with all due respect, Mr. Beatty, that your posi-
tion is somewhat the inverse. You're saying that what that maxim
would indicate is that by expressly not referencing circumstances
that gave rise to it in 62(1), we shouldn't be looking at it. However,
you are saying, conversely, that had you wanted that to be exclud-
ed, you would have been very deliberate in the exclusion in 62(1).
Do I have that correct?

Hon. Perrin Beatty: Yes, sir. I would make the point, as well,
that my legal opinion is worth what you pay for it. You have
lawyers on the committee, and you have access to lawyers.

What I can talk to you about is what our intent was in writing the
law. It was to ensure as broad parliamentary scrutiny as possible.
That certainly would mean that anything flowing from an improper
invocation of an emergency would obviously have to be looked at
in that context.

The Joint Chair (Mr. Matthew Green): Thank you.

Monsieur Fortin, you have two minutes.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Thank you, Mr. Chair.

I have just two minutes, Mr. Beatty, so I hope you don't mind if I
do this quickly.

I'd like to hear your opinion on subsection 17(2) of the Emergen-
cies Act, which states that the declaration of a public order emer-
gency shall specify the three things listed at paragraphs 17(2)(a),
17(2)(b) and 17(2)(c). I'll jump right to paragraph 17(2)(c), which
reads as follows:

(c) if the effects of the emergency do not extend to the whole of Canada, the area
of Canada to which the effects of the emergency extend.

Am I right to say that the application of the act can be limited to
specific places, for instance, one or two provinces, a particular city
or a given area? In other words, it's not necessary to apply the act to
the entire country.

[English]

Hon. Perrin Beatty: Yes, sir, and that was deliberate.
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[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Mr. Beatty, am I right
to say that, when the act is invoked and its application extended to a
given area or the whole country, the emergency must affect the en-
tirety of that area?

In this case, an emergency was declared in the whole of Canada.
If I go by the definition in the act, that means that there was an
emergency right across the country, does it not?

[English]

Hon. Perrin Beatty: 1 want to make sure that I'm actually an-
swering your question.

It has to meet the standards of the national emergency. The con-
sequences have to be so severe that the welfare of the country as a
whole is affected. However, that does not mean that an emergency
has to take place in all regions of the country.

In the case of the October 1970 crisis, the crisis was essentially
limited to Quebec, yet the civil liberties of Canadians right across
the country were suspended. Censorship was used in Guelph, On-
tario, with the University of Guelph student newspaper. In Vancou-
ver, there was a threat to use the act, as well, although it was not
necessary to have it there.

We wanted to have legislation that would allow the government
to say, “There's a grave crisis here. It meets the definition of a na-
tional emergency, but we aren't going to suspend everybody's
rights; we're going to target it.”

® (2105)
[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): I don't want to be
rude, Mr. Beatty, but I have to stop you there.

I'm being told that my time is up anyways. Two minutes goes by
very fast.

Thank you.
[English]

The Joint Chair (Mr. Matthew Green): Given the fact that we
still have some time here, we should be able to revisit that.

I'll begin my round now, and I want to pick up in the spirit in
which I'm engaging in this. You touched on some of the stuff. You
talked about the political climate.

I'm hoping for an opportunity for Canadians to heal from what
happened in what was a protracted...It was, I think we agree, very
divisive, sometimes filled with rhetoric around violence.

We had a group of people who provided a logistical occupation
of the nation's capital, including an MOU that spoke explicitly
about overthrowing a democratically elected government. This is
all public, and what we know to be true. We had a situation in
Coutts where munitions were found in large quantities—enough, in
my opinion, to constitute a threat to national security.

However, one of the critiques I have—even being somebody
who supported this, given the information that I had, Mr. Beatty—

is that the actual declaration in and of itself, I felt, was overly re-
liant on the blockage of goods and services.

Could you comment on whether or not this committee should
contemplate all circumstances as related to the CSIS Act—under
2(d), in particular, but all the definitions—when contemplating the
invocation of this act, or is it strictly prescribed to what was written
in the invocation?

Hon. Perrin Beatty: Sir, I've gone over, and thank you for men-
tioning, the definition in the CSIS Act. I hope the committee will
look at it very closely. I've gone over it several times myself to try
to look at what the application would be in this case. It's not self-
evident to me in looking at it.

I believe it's appropriate to look at economic damage that was
done to Canada as a result of the blockades, as well as the damage
that was done to Canada's international relationship with the United
States.

Again—

The Joint Chair (Mr. Matthew Green): To myself, I spoke too
long in my questions and I limited your answers. If you would like
to provide a response....

I will chair myself and cut this session short. It got me.

Hon. Perrin Beatty: The problem wasn't the question. It was the
length of the answer.

The Joint Chair (Mr. Matthew Green): 1 appreciate your
grace.

We will now turn it over to Senator Boniface for a two-minute
round.

The Joint Chair (Hon. Gwen Boniface): Thank you very much.

Mr. Beatty, I just want to follow up on your comments, in which
you referred to the layers of oversight necessary for the invocation
of the act. I'm trying to get clarity, but I'm not sure I'm there yet, in
terms of how you saw the complementary nature of the inquiry ver-
sus the parliamentary review.

You indicated that they may overlap, and I don't disagree with
you, but in your vision and putting it together, how did you see
them differ from each other?

Hon. Perrin Beatty: Senator, it was belt and suspenders. We
wanted to just build in as many protections as possible, but the par-
liamentary review, this committee, was expected to be doing its
work while the proclamation was still in force.

The review that would be done ex post facto would take place af-
ter it was over. We'd be able to stand back from the events, take a
look at all of them and have a quite a different perspective.

However, we wanted this committee in particular, if there was an
ongoing emergency that ran for weeks or months.... We wanted
Parliament to have that continuing daily scrutiny of how the gov-
ernment was using the authorities and what the impacts were on
civil liberties.

The Joint Chair (Hon. Gwen Boniface): Thank you.
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[Translation]
The Joint Co-Chair (Mr. Matthew Green): Thank you.

Mr. Carignan, go ahead. You have two minutes.
Hon. Claude Carignan: Thank you, Mr. Chair.

I'm going to repeat the question I asked you earlier, but this time,
you'll have a chance to answer.

The government has the power to arrest people, to ticket people
for parking their vehicles in the street and to seek court injunctions
to move vehicles. On top of that, mayors have the authority to de-
clare a state of emergency in their cities and to take all necessary
measures to deal with the problem and restore order. Those are
powers that can be exercised without the invoking of the Emergen-
cies Act.

® (2110)
[English]

Hon. Perrin Beatty: Yes.
[Translation]

Hon. Claude Carignan: When seven provinces state that they
did not need emergency powers because they had sufficient powers,
how can the declaration of a public order emergency in all
provinces and territories be warranted?

[English]
Hon. Perrin Beatty: The requirement of the act is that there be

full consultation with each of the provinces, not that they each
agree.

If the act is going to be invoked and directed to only one jurisdic-
tion, one province, then the province would have to agree to that
before it could be invoked. However, in this instance, I have no
quarrel with the ability of the government, having done consulta-
tions with all of the provinces, to move ahead. Indeed, the province
primarily affected supported the invocation of the act.

[Translation]

Hon. Claude Carignan: Which body do you think the Governor
in Council should task with the inquiry?

[English]

Hon. Perrin Beatty: You raise a very important question. That
came up in the earlier session that you folks had.

That's not spelled out in the act, but my recommendation would
be that the government appoint a group that is at arm's length to the
government. That's not required in the act, in my reading of it, but
it should be, to satisfy the public that there's a full, fair and trans-
parent review.

I wouldn't necessarily recommend that it be a judge who does it.
It could be, but you could very well be taking people with other
backgrounds and competencies to look at questions such as the na-
ture of policing the capital, or a whole range of other issues.

In my view, it should be as broad-ranging as possible. It should
definitely be independent of government. It should be able to look
at all aspects of how we ensure that if there were a similar situation
in the future, we wouldn't have to resort to the act again.

The Joint Chair (Mr. Matthew Green): Thank you. I wanted to
ensure that with the fullness of the answer, you were provided time.

Mr. Beatty, we have come to the conclusion of the rounds and we
are left with only 20 minutes.

To the members of this committee, I would put it to you there are
still some administrative matters pertaining to our work plan, our
witness lists and motions that have been adjourned to contemplate
for future meetings. I don't know that we're going to have time to
get in another round, so I want to put it to the committee and see
what you would like to do in this moment.

1 would also like to say that I have found both sections, but par-
ticularly this one, to be of great value to the committee. I wouldn't
want to predict, Mr. Beatty, given your schedule, that this would be
the only opportunity to have you come down should we, in our re-
flections, wish to further understand what it was like when this was
drafted.

Hon. Perrin Beatty: I'm in the committee's hands, Mr. Chair.
The Joint Chair (Mr. Matthew Green): Thank you.

We now have on the speakers' list Mr. Virani and then Mr. Motz.

Mr. Arif Virani: We have about 17 minutes left. I believe it
might be helpful if we had a situation where the different entities
that have been given turns thus far could be given two minutes each
for one further question.

The Joint Chair (Hon. Gwen Boniface): You want a quick-fire
round.

The Joint Chair (Mr. Matthew Green): Okay. Here we go.
We're going to go with a quick-fire round of questioning, begin-
ning with two minutes for Mr. Motz.

Mr. Glen Motz: Thank you very much, Chair.
Thank you, Mr. Beatty. I have one quick question for you.

If I heard you correctly over the course of this evening, your tes-
timony is that, as a legislator, it would behoove this committee...it
would be negligent of this committee if we did not review all the
evidence that was available to the government to make the deci-
sions on the invocation. That should be part of our purview.

Am I correct in making that assumption, based on your testimo-
ny today, sir?

Hon. Perrin Beatty: Sir, it's for the committee to decide, but if
were on the committee, I would argue that it is appropriate to look
at the basis on which the government invoked the act.

Mr. Glen Motz: Thank you.
The Joint Chair (Mr. Matthew Green): Thank you.

We will go with two minutes to the government side.
Mr. Yasir Naqyvi: I think it's going to be me.

The Joint Chair (Mr. Matthew Green): Mr. Naqvi, you have
two minutes. The floor is yours.

Mr. Yasir Naqvi: Thank you.
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Thank you, Mr. Beatty.

As I understand it from listening to you, what you contemplated
back in 1988 was a scenario where the emergency order was in
place for at least 30 days, or even longer, and this parliamentary re-
view committee oversaw or supervised the implementation of that
Emergency Act.

Am I correct?
® (2115)
Hon. Perrin Beatty: Yes.

Mr. Yasir Naqvi: I looked at the Hansard. You and your parlia-
mentary secretary back then also spoke about continuous oversight
by this parliamentary review committee.

Am I correct?
Hon. Perrin Beatty: Yes.

Mr. Yasir Naqvi: The view you're expressing at this moment,
because you did not contemplate a shorter emergency order, is
more your view today and not what the intention was back then,
when you wrote the particular provision.

Hon. Perrin Beatty: My view of what, sir?

Mr. Yasir Naqvi: What the role of this committee should be in
this particular context.

Hon. Perrin Beatty: If you're referring to whether or not it's in-
appropriate for the committee to look at the grounds on which the
act was invoked, my answer would be no. That is not my view, and
it was not my view at the time.

It is absolutely correct that we anticipated this would be the con-
stant daily overview while the emergency was taking place, but it
was never inappropriate for this committee to look at whether the
act should have been invoked in the first place.

Mr. Yasir Naqvi: However, the primary function was an over-
sight function.

Hon. Perrin Beatty: Yes, sir.
Mr. Yasir Naqvi: Thank you.
[Translation]

The Joint Co-Chair (Mr. Matthew Green): Go ahead,
Mr. Fortin. You have two minutes.

The Joint Co-Chair (Mr. Rhéal Fortin): Thank you, Mr. Chair.

Mr. Beatty, I want to revisit subsection 17(2) and the designation
of the affected area.

According to a document annexed to the proclamation declaring
a public order emergency, Ontario, Newfoundland and Labrador
and British Columbia were in favour of invoking the Emergencies
Act, but Quebec was not because doing so, in its view, would be
divisive. Alberta was against invoking the act, Saskatchewan was
not in favour of invoking it, and Manitoba was not convinced that it
was necessary to invoke the act at the time. New Brunswick, Nova
Scotia and Prince Edward Island all stated that it was not necessary
to invoke the act. That means that seven of the 10 provinces con-
sulted did not consider it necessary to invoke the Emergencies Act
and did not want the government to do so.

In a situation like this, the government has an obligation to con-
sult the provinces. Obviously, it is under no obligation to respect
their wishes—I agree. Nevertheless, seven out of 10 provinces con-
sulted were against invoking the Emergencies Act and did not want
the government to declare a public order emergency in the whole
country. In your view, then, doesn't the government have an obliga-
tion to explain why it extended the application of the act to the area
in question, in other words, the entire country?

[English]

Hon. Perrin Beatty: It indeed does have to justify to you and to
the Canadian public.... However, I would make the point that your
legitimacy as a legislator in representing Canadians is every bit as
great as that of any provincial legislator. The federal government
does have responsibility, for example, for the protection of the bor-
der and the protection of federal facilities, which were under chal-
lenge during these blockades.

There is no veto given to provincial governments in the declara-
tion of that national emergency. They must be consulted, but if it's
an emergency that extends across the country, it's a decision that the
federal government makes, ultimately.

[Translation]

The Joint Co-Chair (Mr. Rhéal Fortin): Thank you, Mr. Beat-
ty.
[English]

The Joint Chair (Mr. Matthew Green): Mr. Beatty, in your re-
marks you used very important notions: the principles of trans-
parency and accountability.

Given what you've heard here—and I know each of us has ar-
gued our points of principle around the scope of this meeting—in
your opinion, given that transparency and accountability are going
to be important for a report, could you explain whether or not you
believe in the value of looking at the whole scope of the failures?
You mentioned policing. I talk about a royal commission on polic-
ing. There are some other important threats within our security
frameworks, including ideologically motivated violent extremists
and the rise of white supremacy in the far right and for undemocrat-
ic ends, i.e., overthrowing the government.

Can you comment, in closing, on how you feel this committee
can best conduct itself in a way that will provide the greatest trans-
parency and accountability to Canadians, ultimately, when we re-
port back?

Hon. Perrin Beatty: Mr. Green, the first thing I would say is
that it's by conducting yourselves as you have tonight. There have
been elements of partisanship perhaps, but I've been encouraged by
what I've seen is a genuine desire on the part of members of the
committee to try to understand what your responsibilities are and to
try to discharge those responsibilities to the best of your ability.
That's how you'll most serve Canadians.

It comes back to the final comments that I made in my opening
remarks. Our body politic is wounded at the present time. We need
to heal those wounds. We need to do it by treating each other, as
Canadians, with respect. We need to do so in a way that sets aside
partisan differences and puts the national interest first.
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We can debate whether or not the act should have been invoked,
but there was a crisis. The obligation of Parliament at this point is
to do everything it can to try to heal the divisions that have been
created. That means transparency and collaboration, and a lack of
partisanship is critical.

® (2120)

The Joint Chair (Mr. Matthew Green): Thank you. I appreci-
ate that reflection.

We'll now close with the Senate side. If they can draft somebody
from among their ranks, they have two minutes.

We have Senator White.
Hon. Vernon White: Thank you very much, Mr. Chair.

Thanks again, Mr. Beatty.

You made a comment earlier about amendments to legislation
that would better ensure that the Emergencies Act would not be in-
voked in the future. Can you walk us through what that would look
like?

Hon. Perrin Beatty: Senator, you're better informed on this than
I am, because of your background. To give one example, my under-
standing is that in jurisdictions other than Ontario, their emergen-
cies legislation gives the power to authorities to be able to press
companies into providing services during a crisis. Ontario's legisla-
tion did not. It did not allow them to require tow truck drivers to do
it. My argument would be that this should be dealt with at the level
of the Ontario legislation, and if that power is needed, give it there.

Similarly, if the argument is made that it would have taken too
much time to swear in police officers in Ottawa who were coming
in from other jurisdictions and that's an issue, amend whatever oth-
er statute is necessary to deal with that. Don't require the govern-
ment to invoke the federal emergencies legislation to deal with that
sort of situation.

You can serve the public really well if the recommendations that
this committee makes are for ways that would ensure that, if there
were similar circumstances in the future, there would be no need to
invoke the act.

The Joint Chair (Mr. Matthew Green): Thank you.

With that being said, we have come to the conclusion of our
rounds of questioning, including the final—
[Translation]

Hon. Claude Carignan: Mr. Chair, [ simply want to thank
Mr. Beatty for all of the wisdom he has imparted to us today. The
government needs him. Had he been a minister in the current cabi-
net, [ don't think the Emergencies Act would have been invoked.

[English]
The Joint Chair (Mr. Matthew Green): Thank you so much,
Mr. Carignan, for those poignant remarks.

Mr. Beatty, thank you for your time and attention and for your
service to the country, both in your previous roles and today. It was
very important having you here.

Hon. Perrin Beatty: Thank you, Mr. Chairman.

Thank you to all members of the committee for your important
work.

The Joint Chair (Mr. Matthew Green): Go ahead, Mr. Motz.

Mr. Glen Motz: I just want to wrap up about our next session
and work issues.

The Joint Chair (Mr. Matthew Green): We're going to get to
that. I just wanted to make sure Mr. Beatty was sent off with the
words he certainly deserves here and to recognize the value of the
other witnesses.

At this point, in the last remaining minutes of this committee, it
would be good for us to contemplate a few things.

We have analysts who have been listening intently to the work at
hand. There is, I think, a need for us, understanding that we don't
have witnesses currently applied for the next meeting, to submit our
witness lists, hopefully by no later than Thursday at noon, which
would then allow our analysts to provide us a draft working plan
for contemplation in our next meeting, on Tuesday.

I can certainly take some perspectives around the table. We have
Mr. Motz, followed by Mr. Virani.

Go ahead, Mr. Motz.
Mr. Glen Motz: Thank you, Chair.

Let's not get ahead of ourselves. We may not want to suggest
witnesses just yet. We determined at the last meeting that we would
do this particular meeting to develop scope and help us with some
of the mandate. We had great testimony today from the law clerks
from both houses, and from Mr. Beatty.

May I suggest that at our next meeting we return to committee
business? We have a number of motions we haven't finished yet.
We haven't finalized a number of outstanding things. We need to
determine our scope completely so we can wrap it up here. Then
we can start working on our witness lists.

I would suggest that maybe we have a witness list available for
next Tuesday's meeting. Then, at Tuesday's meeting, we have a
number of substantive issues to go through. I think we need to take
that time so that our committee is properly constituted, we know
exactly what we're going to do and how we're going to do it, and
we haven't left anything out, so that the witnesses we have, moving
forward, are in a logical process, and we're using their testimony
because we know exactly the direction we want to go in.

That would be my submission.
® (2125)
The Joint Chair (Mr. Matthew Green): Thank you, Mr. Motz.
We have Mr. Virani followed by Ms. Bendayan.
Mr. Arif Virani: I'm just tangled up in all this stuff.

Thank you very much, Mr. Chair. Thank you for policing your-
self so judiciously. It was quite remarkable. Alistair and I both
commented on that.
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In terms of this, taking a cue from Mr. Beatty, I'm absolutely in
agreement with Mr. Motz—no partisanship here. I don't think we
can determine things like the witness lists until we've determined
our scope, our mandate and our terms of reference. Call it what you
want, but I think we need to figure out what we're looking at. Then
we feed in the witnesses, the kinds of witnesses we want based on
an agreement as to what we're looking at as a committee.

I think committee business makes eminent sense to deal with at
the next meeting. In our back pocket—I would agree with Mr.
Motz—we should have a general sense of the types of witnesses
we'd like to have. If we get through the committee business and are
able to hammer out the terms of reference, great. Then we can start
working on proposing witnesses.

The Joint Chair (Mr. Matthew Green): Thank you.
Ms. Bendayan.

[Translation]

Ms. Rachel Bendayan: I have a suggestion. I, myself, am not
necessarily convinced that this is the best approach, but perhaps an
hour and a half will be enough to discuss the motions, come up
with a workplan and decide on how we're going to proceed.

At the last meeting, we had already agreed on a motion to have
the ministers appear before the committee. I think everyone was in
favour of that.

Either way, I'm just throwing out the idea. We could spend the
first hour and a half discussing the motions and the second part of
the meeting, hearing from witnesses.

[English]
The Joint Chair (Mr. Matthew Green): Thank you for that. I'll

put myself on the list to be able to provide my respective remarks
to that.

I feel that we may fall into the same problem, in that if we don't
have the appropriate scope, then the questions may be limited to the
ministers. While I think there's a general intention for all of us to
get about the business and I don't think anybody is trying to slow
down the business, I think that for me, getting the terms of refer-
ence right would make sense. It certainly would give much more
support to the joint chairs.

I suggest that it would actually be more beneficial to use that
time accordingly. I say this with the utmost tender care and love in
my heart for everybody around the table. If we were to have an
hour and a half of those discussions, or more if there were more
time available—provided we not find ourselves in unnecessary fili-
busters or things of that nature, where we come to an impasse—we
could use that time judiciously to get to the framing of the scope.
I'm just going to put that out there.

I think we've heard some very compelling testimony today. I'm
also not naive enough to think that we're not all going to go away
with different opinions on what we've heard. That being said, it
may be wise for us to take Tuesday simply as a committee business
day. If it means we finish a bit early and then have our witnesses
and get prepared, we could do that in the next weeks after that. I
think there's also an opportunity for us to give consideration at
some time to the frequency with which we sit in order to catch up

on whatever business might be made available, given our con-
stituency weeks and other things.

We have Senator Harder, and then we'll come back to Mr. Motz.
Hon. Peter Harder: Thank you, Chair.

1 would concur with what you've just said, as well as what Mr.
Motz and Mr. Virani have said. I would suggest that we meet next
week as the coordinating committee of this committee, and there-
fore do this in camera.

Mr. Glen Motz: Thank you, Chair.
I wouldn't disagree. I think that's appropriate.

On what we did last meeting with our ministers, we agreed on
the division of how they should come, but we didn't set a date. With
that in mind, I think we can arrive at a consensus around the table
that we would probably be better served in the long term on this
committee if we did just that: committee business next week in
camera to finish off the motions we have to deal with.

® (2130)
The Joint Chair (Mr. Matthew Green): Next is Ms. Bendayan.
Ms. Rachel Bendayan: Thank you, Mr. Chair.

I'm hearing consensus around a number of issues.

The committee business that we will engage in on Tuesday will
be in camera. I agree with that proposal from my colleagues.

I'm also hearing that perhaps we should have witnesses at a sub-
sequent meeting. I leave it with you, Mr. Green, in talking about the
importance of moving along rapidly. I would perhaps ask the clerk
to verify if it would be possible to meet twice next week.

I would suggest that given that we would like witnesses to ap-
pear in person, perhaps meeting twice next week would avoid hav-
ing to meet in a constituency week, during which it would probably
be difficult to hear directly from witnesses in person. I know my
colleagues opposite care quite a great deal about that.

The Joint Chair (Mr. Matthew Green): Just to be clear, Ms.
Bendayan, there was a question though you to the clerk. There will
have to be some reflection on that.

I am also on the list, and then I'll go to Mr. Motz.

I just want to be clear that I didn't say “rapidly”. I said “judi-
ciously”. Those are different things.

The other thing I want to go on the record to state is that when
we talk about accountability and transparency, while I appreciate
how the theatre and the spectacle of politics are very different in
camera than they are in public.... I just want to go on the record and
state right now that I'm actually against going in camera for the dis-
cussion. I think there will be Canadians following along quite
closely. Unless absolutely necessary, it's just my personal position
that we will carry on all business in public view so as not to further
add to any kind of conspiratorial rhetoric that's already floating
around.

We have Mr. Motz and then Senator White.
Mr. Glen Motz: Thank you, Chair.
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I wish to withdraw my recommendation for in camera. I remem-
ber back to when we first started talking about our parameters
around this meeting and the notices of motion. We talked about be-
ing in camera. We talked about that being potentially for those sen-
sitive witnesses and the sensitive documents that we might have to
review.

Being that we've already done two public meetings dealing with
committee business, | would think that our Tuesday meeting should
be public and not in camera, and then we reserve the sanctity of in
camera for the sensitivities that we know we're going to deal with
down the road.

The Joint Chair (Mr. Matthew Green): Go ahead, Senator
White.

Hon. Vernon White: Thank you very much. I appreciate the
comments of all.

Because we don't have a steering committee, which would nor-
mally operate in camera and allow us to deal with committee busi-
ness, my argument is that if we're going to act as we are, as a steer-
ing committee of the whole, then we ought to be holding some of
this business in camera to allow us to get through it quickly. I think
we would actually finish it in one meeting.

I do not believe we'll finish it in one meeting if we have the glare
of the lights and the cameras on us. I would rather see us go in cam-
era. If we have to, let's have a vote on it now to decide.

The Joint Chair (Mr. Matthew Green): Thank you, Senator
White.

I would share with you that the composition of the committee of
the whole was a routine motion that was adopted by this committee
in our first meeting. There were no parameters around what would
be in and out of camera at that time. It would have been a good
consideration.

If what I'm hearing from you is that you're putting a motion on
the floor—
Hon. Vernon White: [ am.

The Joint Chair (Mr. Matthew Green): Okay. If you would,
please concisely state your motion, so that we can contemplate it
for a vote.

Hon. Vernon White: I move that the next meeting, April 5, be
held in camera for its entirety.

The Joint Chair (Mr. Matthew Green): Is there any discussion
on that motion?

Voices: Question.

Hon. Vernon White: Question.

The Joint Chair (Mr. Matthew Green): Well, you can't call the
question. That's not actually a thing.

Hon. Vernon White: What?
The Joint Chair (Mr. Matthew Green): It's not a thing.

Voices: Oh, oh!

The Joint Chair (Mr. Matthew Green): We debate in the
House until the debate is done. I will respect that we are here—

Mr. Arif Virani: Didn't you mention not filibustering?

The Joint Chair (Mr. Matthew Green): I did, but I also am
stuck on parliamentary privilege.

With that being said, the motion has been put on the floor. Are
there any comments on the motion? The motion has been put.

The Joint Chair (Mr. Rhéal Fortin): Will the vote be recorded?

The Joint Chair (Mr. Matthew Green): We will do a recorded
vote.
® (2135)

Ms. Rachel Bendayan: Mr. Clerk, can you read the question?

The Joint Clerk of the Committee (Mr. Mark Palmer): The
motion on the floor is that the next meeting be held in camera in its
entirety.

(Motion agreed to: yeas 6; nays 5)

The Joint Chair (Mr. Matthew Green): It is the direction of
this committee that the meeting for Tuesday, April 5, be held in
camera in its entirety, at which time our work plan will be dis-
cussed.

Do we have agreement that we now are at a point at which we
can adjourn the meeting?

Voices: Agreed.

The Joint Chair (Mr. Matthew Green): The meeting is ad-
journed.
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